


XUM 


VoL. 65 


CENTRAL LAW JOURNAL. 447 








Central Law J ournal. 








ST. LOUIS, MO., DECEMBER 13, 1907. 








PROPOSED JUVENILE LAW OF THE STATE 
OF OKLAHOMA. 





Oklahoma is to be congratulated that it has 


‘ aclear field for the establishment of the means 


by which it is to endeavor to promote the 
general welfare of its citizens. It is to be 
congratulated in having a governor of 
splendid endowments actively alive to the 
needs of the young state. Nothing but the 
best is good enough for her. 

We are in receipt of a proposed juvenile 
delinquent law for the new state, which we re- 
gard the best proposition of the kind yet 
worked out. It seems to us a model of 
intelligent conception of the means to reach 
the many unfortunate boys who have had no 
chance to do well, as well as those who have. 
It is entitled an act to provide for the disci- 
pline and education of delinquent children, 
and for punishment of persons responsible for 
such delinquency; for creating a juvenile 
commission, juvenile courts and juvenile 
judicial districts, and for the establishment 
and maintenance of a juvenile college. 

What a magnificent conception of justice! 
But it will bear a close view: Article I pro- 
vides for a juvenile commission which is to 
consist of judges of the juvenile courts 
together with the governor of the state and 
the state superintendent of public instruction. 
Section 1 of Article II provides for three juve- 
nile judicial districts which are designated. 
Section 2 of Article II provides for the ap- 
pointment of judges of said districts by a 
juvenile commission, thus removing the 
administration of the law completely ont of 
partisan politics. 

One of the most interesting and valuable 
provisions of this proposed law is that creat- 
ing a supreme juvenile court, with the chair- 
man of the juvenile commission sitting as 
chief justice, to be held at the juvenile col- 
lege. A remarkable provision of this section 
is as follows: ‘‘Said court shall establish its 
procedure, which shall be consonant with the 
principles of equity.’’ This removes the juve- 
nile court out of the criminal branch of the 





law to the place where it belongs as a branch 
of equity jurisprudence. This section then 
closes with the still more unusual provision 
giving such juvenile courts exclusive jurisdic- 
tion in ali cases relating to the custody, ex- 
amination, trial, correction, {discipline and 
education of all delinquent children under 
the age of eighteeu years and concurrent 
jurisdiction of all persons over the age of 
eighteen years charged with violating the law 
herein. The next section, as if to emphasize 
the fact that the juvenile court shall be a 
court of equity and not a police court, pro- 
vides that in all matters relating to delinquent 
children under the age of eighteen years the 
court shall exercise equity jurisdiction, 
adopting that form of procedure deemed hest 
suited to a particular case. 

The provisions of this 
the preceding paragraph are complete 
innovations. They are quite in line, 
however, with suggestions which have been 
repeatedly made in these columns, to-wit, that 
the juvenile court laws created no new juris- 
diction but were simply a branch of equity 
jurisprudence already fully established. We 
have time and again called attention to the 
gross error made by courts of last resort who 
have denominated the juvenile court as a 
special criminal court of limited statutory 
jurisdiction. We understand from some of 
our many friends in the new State of Okla- 
home that these suggestions and criticisms of 
the CenrraL Law JOURNAL were given the 
most careful consideration and assisted 
largely in shaping the proposed legislation. 
See 61 Cent. L. J. 101, 161. 

Another exceedingly important feature of 
the act is that defining the character of the 
judgment to be rendered by the juvenile court 
as follows: ‘‘Upon judgment of the juvenile 
court that a child is delinquent hereunder the 
judge shall enter a decree committing the 
child either (1) to its parents or guardian, 
subject to the visitation and control of the 
probation officer, or (2) to any suitable 
family open to the court for such purpose, 
subject to the visitation and control of the 
probation officer, or (3) to any institution 
adapted to the correction, discipline and 
education of children, or (4) to the Okla- 
homa Juvenile College. All decrees so 
entered by the court shall be under its con- 
trol until the child reaches the age of twenty- 
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one years, except said decree committing a 
child to the juvenile college: Provided that 
no child under the age of eighteen years shall 
be committed to any jail, common lock-up or 
penitentiary, except as hereinafter provided ; 
and provided further that no decree entered 
by the court hereunder shall be evidence in a 
criminal procedure before a court at law.’’ 

It is certainly one of the most notable feat- 
ures of this act that it does not enact a lot of 
laws for government of the delinquents but 
regards the jurisdiction of such courts as a 
part of the equity jurisprudence which is pro- 
vided for in the constitution of Oklahoma. 
Its administration will depend largely on the 
wisdom of the juvenile judges which we re- 
gard as a desirable feature. The fact is that 
the many legislative enactments in other 
states hamper rather than aid the work of the 
judges of these courts, while the Oklahoma 
provisions are the simplest possible, leaving a 
wise judge a wide latitude in which to work 
out justice to the delinquent. 

The chief concern of'government is the vir- 
tue of its citizens. The truth of the business is 
that we have been following wrong ideals. If the 
citizens of a country had the right ideals there 
would be no trouble. A government should 
be so constituted that all its citizens would 
feel that they had a part in it and were part 
and parcel of it. There must be more of an 
effort in the legislation of our states and 
national government to lift all its citizens up 
so that all may enjoy together an understand- 
ing of what the nation’s real needs are. We 
need to add ‘‘deeds to cur knowledge answer- 
able.’’ We see the effects of separating the 
rulers and the ruling classes by a great social 
gulf between them and the masses, in Russia 
and China. If a part of mankind may be 
looked upon by the other part as brother to 
the ox, whose fault is it if this brother to the 
ox should rise up and shake the world with 
his rebellions? The weaker brother needs the 
helping hand of the stronger. 

In such an act as the one proposed for the 
juvenile delinquent there is great promise. It 
means that the state will reach down its strong 
right hand and help the weak. Christ said: 
‘‘When you do it unto the least of these ye 
have done it unto me.’’ The law will not be 
fulfilled till our churches and our governments 


NOTES OF IMPORTANT DECISIONS. 





CHARITIES—WHERE SELECTION OF BENEFI- 
CIARIES 18 LEFT TO TRUSTEES.—The recent case 
of Selleck v. Thompson, 67 Atl. Rep. 425, follows 
the leading case of Pell v. Mercer, in holding that 


ing the trustees with the power to select the ben- 
eficiaries, the selection of the beneficiaries may 
well be left, where the will placed it, in the dis- 
cretion of the trustees, since, if a scheme of dis- 
tribution were required, a revision thereof would 
be necessary whenever the trustees made a new 
selection. 

The Supreme Court of Rhode Island, in the 
course of its opinion in this case, says: ‘‘In the 
second paragraph of the will the testatrix ex- 
presses her desire to devote the greater portion 
of her property to charitable purposes. By the 
third paragraph the legal title to the trust prop- 
erty is vested in Alexander Thompson und Byron 
A. Andrews and their successors in office, in spe- 
cial trust. General directions are given as to the 
care of the trust property, the name is designated 
for the fund, and then the charitable purpose is 
expressed by the language, ‘and whatever bal- 
ance there shall remain of said annual income 
unexpended as aforesaid my said trustees are 
hereby authorized and directed to give to such 
charitable purposes as they and their successors 
in office shall judge will do the most real good, 
giving preference to several different objects, in- 
stead of afew.’ The intention to create a c har- 
itable trust is clear. The testatrix has expressed 
her desire to devote the greater portion of her 
property to charitable purposes, has given the 
same to trustees,and has vested in them the 
power to select the beneficiaries. Such a gift is 
sufficiently definite for judicial cognizance and 
constitutes a valid gift to charitable uses. Sub- 
stantially the same question was decided by this 
court in Pell v. Mercer, 14 R.I. 412, where the 
court held that a bequest of personal estate in 
trust for such works of religion or benevolence as 
the executors of the will, after full consideration, 
should select was a good gift to charitable uses. 
This case was followed and affirmed by Rhode 
Island Hospital Trust Co. v. Olney, 14 R. I. 449. 
The general current of the decisions, both in this 
country and in England, is in accord with Pell v. 
Mercer. Among the numerous cases are: Waldo 
v. Caley, 16 Ves. Jr. 206; Chapman v. Brown, 6 
Ves. Jr. 404; Moggridge v. Thackwell, 1 Ves. Jr. 
464; Johnston v. Swann, 3 Madd. 457; Horde v. 
Suffolk, 2 Mylne & Keen, 59; Wells v. Doane, 3 
Gray (Mass.), 201; Rotch v. Emerson, 105 Mass. 
431; Suter v. Hilliard, 132 Mass. 412, 42 Am. Rep. 
444; Fairbanks v. Lamson, ¥9 Mass. 553; Salton- 
stall v. Sanders, 11 Allen (Mass.), 446; Weber v. 
Bryant, 161 Mass. 400, 37 N. E. Rep. 203; Bullard 
vy. Chandler, 149 Mass. 532, 21 N. E. Rep. 951, 5 
L. R. A. 104; Hinckley’s Estate, 58 Cal. 457; 
Kinike’s Estate, 155 Pa. 101, 25 Atl. Rep. 1016; 





shall so act that all are liftedjup. ; 


| Powell v. Hatch, 100 Mo. 45, 3S. W. Rep. 390, 60 
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Am. Rep. 226; and Power v. Cissidy, 79 N. Y. 
602, 35 Am. Rep. 550. 

The corpus of the trust is to be kept intact, and 
only the income to be ns-d. The selection of the 
benefi iaries is by the will vested in the trustees. 
If a scheme of distribution were required. a revi- 
sion of the scheme would be necessary whenever 
the trustees made a new selection. This would im- 
pose a great and continuing burden of expense 
upon the fund. We think the selection may well 
be left, where the testatrix has placed it, in the 
discretion of the trustees.” 








THE REGISTRATION OF LAND TITLES 
UNDER THE TORRENS SYSTEM. 
The registration of land titles under the 
so-called Torrens System is of comparatively 
recent origin, having been first adopted in 
1857 in South Australia, while Sir Robert 
Torrens was governor of that pro- 
vince. Subsequently, and within the two de- 
cades immediately following its initial intro- 
duction, it was extended to Queensland, New 
South Wales, Victoria, Tasmania, New Zea- 
land, Western Australia and Fiji.! In 1895 
it was first introduced into the United States, 
Illinois having in that year passed an act 
providing for its use, which was followed in 
1897 by another enactment, the first having 
been declared unconstitutional for the reason 
that it conferred judicial powers upon the 
registrars and examiners.? It was adopted 
in Ohio in 1896, but dur.ng the following 
year was declared unconstitutional by the 
supreme court of that state on the ground 
that it violated the ‘‘due process’’ clause of 
the constitution,? for which reason the act 
was repealed in 1898.4 In 1897 asimilar act 
was passed by the California legislature, fol- 
lowed by Massachusetts in i898, Minnesota 
and Oregon in 1901, Colorado in 1903, and 
Washington in 1907.° The system has also 
been introduced into Hawaii, the Philippine 
Islands, Ontario and Manitoba. ® 
Before noting the holdings of the various 
courts upon the laws providing for the Tor- 


127 Am. & Eng. Ency. of Law (2d Ed.), 251. 

2 People v. Chase, 165 Ill. 527. 

8 State v. Guilbert, 56 Ohio St. 575, 47 N. E. Rep. 
551. 

428 Am. & Eng. Ency. of Law (2d Ed.), 251. 

5 28 Am. & Eng. Ency. of Law (2d Ed.), 251 and 252. 
Also Washington Session Laws, 1907, page 693. 

6 Baart v. Martin, 108 N. W. Rep. 948, 64 Cent. L. J. 
306, with note. 





rens system, it might be well to summarize 
the principles upon which it is based. A very 
fair statement of these principles is given in 
the report of the Massachusetts Land Trans- 
fer Commission of the legislature of Massa- 
chusetts for 1894, by Heman W. Chaplin, 
who was a member of the committee, and the 
writer of the minority report. He gives them 
as six in number, and they are here given in 
substantially his words: 

1. To begin with, public examination and 
authentication of title, after notice and op- 
portunity to be heard. 2. Thereupon, and 
thenceforth, registration of title in brief and 
summary form. 3. A conclusive ascertain- 
ment and re-registration of title on each sub- 
sequent occasion of change. 4. Notice on 
the face of the registration of all matter sub- 
sequent to initial adjudication. affecting the 
title registered. 5. The evidencing of title 
exclusively by public record and public cer- 
tificate. 6. Indemaity against certain losses 
from the operation of the system out of a fund 
contributed by persons availing themselves of 
the act.? 

Taking these principles up in the order 
named, first: A person desiring his title reg- 
istered, presents to the court of proper 
jurisdiction, his petition, setting out 
his title, the nature of the occupation of the 
premises, what liens or incumbrances, if any, 
adverse claimants, and, at the same time fur- 
nishes an abstract of his title. The petition 
and abstract is then referred to an official ex- 
aminer of titles, who inquires into the facts 
alleged in the petition, makes a report to the 
court as to what he finds, and, at the same 
time furnishes the court with his certificate of 
opinion upon the title. Summons or other 
process is then issued directed to all known 
adverse claimants, and to all unknown 
claimants, this latter by the use of the 
phrase: ‘‘to all other persons unknown, 
claiming any right, title, lien, or interest in, 
to, or upon the?real estate described in the ap- 
plication,’’ or words of similar import and 
effect. By the-use of these words, all the 
world are made parties defendant. Defend- 
ants within thefjurisdiction of the court must 
be personally served; others are served by 
publication. After a hearing upon the ap- 
plication, if proper title for registration be 


7 Report of Mass. Land Transfer Com. of the Legi 
of Mass. for 1894. 
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found in the applicant, the court orders that 
the same be registered. 

Second: It is usually provided in the law 
- enacting the Torrens system, that when title 
to property is once registered, it shall forever 
remain registered land. ‘The form of the 
registration is made as simple as_ possible. 
For instance, something like this was used 
under the original act in ['linois: 


‘*State of Nlinois, ) 
County of Cook. § - 

*‘John Doe, of Chicago, in said county and 
state, a bavheluor, is the owner in fee simple 
of Lot One (1), Block One (1), Original 
Town of Chicago, subject to the estates, 
easements, incumbrances and charges here- 
uuder noted. 

‘*‘Witness my hand and seal this first day 
of July, 1895. 

(Seal) *-Richard Roe, Revorder.’’ 

Third: The system .contemplates that no 
new certificate of r- gistration shall be entered 
or issued upon any transfer of registered 
land which does not devest the title in fee sim- 
ple of the land, or some part thereof, from 
‘the owner. Whenever title is acquired through 
litigation, a new certificate is issued only 
upon order of the court. 

Fourth: Any incumbrance, whether it be 
by lien, attachment, mortgage, or lease, is 
evidenced by a notation upon the original cer- 
tificate of registration. If there arises any 
doubt as to the form of notation, or.any party 
is dissatisfied with the form proposed to be 
used, applivation may be made to the court 
to have the proper form determined. 

Fifth: The system abolishes conveyance of 
title by deed altogether. ‘The usual deed is 
made, but it is considered nothing more than 
a contract between the parties thereto, and 
when filed with the recorder, or registrar, a 
direction by the grantor authorizing the reg- 
istrar to transfer the registered title to the 
grantee. When a deed is so filed, the original 
vertificate of title, as well as the owner’s du- 
plicate, where such has been issued, is can- 
celled, and a new certificate, as well as own- 
er’s duplicate, issued to the party acquiring 
title. 

Sixth: Whenever lands are brought under 
the provisions of the system, a percentage of 
their assessed valuations is paid to the regis- 
trar for the purpose of creating a fund out 





of which may be compensated any one injured 
by any proceeding, or wrongfully deprived of 
an interest in lands. For instance, if through 
fraud ofthe applicant, the registrar, exam- 
iner of titles, or all of them, a party interested 
in the lands is not notified of the proceeding, 
and knows nothing of it until after he has 
been shut off from his rights, he may have re- 
course upon the indemnity or assurance fund, 
providing, vf course, he has not slept upon 
his right until barred by the statute of limita- 
tions. Besides, having recourse upon this 
fund, the aggrieved party may, within a cer- 
tain prescribed time, come in and have the 
matter of registration opened, and file his ob- 
jections to the applieant’s title. It is only 
when he has failed to do this that he may fall 
back upon the fund. 

The various general provisions of the sys- 
tem have thus been quite fully given in order 
that the holdings of the courts in regard to 
them may be better understood. And now, 
to note the decisions of the eourts holding 
against the law: The Ohioenactment of April 
27, 1896,8 was called into question in the 
case of State v. Guilbert.® That was an ap- 
plication of the plaintiff for a writ of man- 
damus to compel the defendant, auditor of 
the state, to proceed in the discharge of his 
duties under the law. A demurrer was inter- 
posed, and the following objections to the 
provisions of the act relied upon: 1. It cuts 
off vested interests in property without due 
process of law. 2, It provides for the taking 
of private property for private purposes with- 
out the owner’s consent. 3. It provides for 
the exercise of judicial power by the recorder 
in violation of the state constitution. 4. It 
is a law of ageneral nature, but has not a uni- 
form operation throughout the state. 5. It 
impairs the obligation of contracts. 

As to the first objection, it was sustained 
by the court for the reason that no adequate 
provision was made for giving notice to per- 
sons having an interest in the property. The 
court said: ‘*The act does not require a peti- 
tion or bill such as is appropriate in suits 
between adversary parties, nor does it require 
or contemplate that a summons or equivalent 
preliminary process shall issue from the court 
advising those who claim an interest in the 
land to be registered that their alleged in- 


8 92 Ohio Laws, pp. 220-262. 
® Supra. 
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terests are to be the subject of adjudication 
in the proceeding. Both by the terms of the 
act and by the form which it prescribes, the 
only notice required is to be given by the 
applicant. In the notice so _ required 
to be given no one claiming an in- 
terest adverse.to that of the applicant 
is to be named, although the names, 
places of residence, and alleged interest of all 
who may claim adversely are known. The 
terms of the act require that the court shall 
cause the applicant, or some other competent 
person, to serve each person named in the 
application, resident of the county, with a 
copy of the printed notice. All persons 
named in the application, resident without 
the county though within the state, shall be 
served by sending copies of such notice to 
their addresses by mail. Only those who are 
named in the application are required to be 
served even in this manner. * * * One 
known to claim the title in fee simple 
adversely to the applicant need not be named 
in the application, nor receive a copy of the 
notice, though his place of residence may be 
within the county, and known. As to him, 
the only requirement is that he may have a 
chance to see a notice signed by the appli- 
cant, addressed ‘To whom it my concern,’ 
containing a brief description of the land to 
be registered, and published in any news- 
paper of general circulation within the county. 
That this is sufficient notice to those who are 
interested in the adjoining property is not 
Following a discussion as to 
whether the proceeding is one in rem, the 
court continued: ‘‘To authorize a court to 
determine the adverse claims of parties touch- 
ing their rights in things, judicial process is 
indispensable. Judicial process, in its largest 
sense, comprehends all the acts of the court, 
from the beginning of the proceeding to its 
end. Ina narrower sense, it is ‘the means 
of compelling a defendant to appear in court, 
after suing out the original writ, in civil, and, 
after indictment, in crimi.al cases.’ (Bou- 


vier). In_every sense, it is the act of the 
court. This act does not contemplate pro- 
cess. The notice which it prescribes is the 


notice of the law of admiralty. The process 
required by the law of the land is the process 
of the common law. * * * We know of 
no instance prior to the passage of this act 
in which there was a departure from the views 





clearly stated by Judge Cooley (Const. Lim. 
(6th Ed.) 452): ‘In judicial investigations 
the law of the land requires an opportunity 
for a fair trial; and there can be no trial if 
only one party is suffered to produce his 
proofs. The most formal conveyance may be 
a fraud or a forgery. Public officers may 
connive with rogues to rob the citizen of his 
property. Witnesses may testify or officers 
certify falsely, and records may be collus- 
ively manufactured for dishonest purposes. 
And that legislation which would preclude 
the fraud or wrong being shown, and deprive 
the party wronged of all remedy, has no 
justification in the principle of natural justice 
or of constitutional law.’ If it is borne in 
mind that the questions here considered con- 
cern the adversary rights of persons in prop- 
erty it will sufficiently distinguish the cases 
which involve the police power, or the right 
of eminent domain, or the right of taxation.’’ 

The argument by which the second objec- 
tion is upheld, is to the effect that private | 
property is taken to provide the assurance 
fund, which is for the purpose of compensat- 
ing private parties wronged by proceedings 
under the act. In speaking of this the court 
said: ‘That this is in no sense a public pur- 
pose seems clear. Considering the purpose 
for which government is instituted, and the 
high conception of individual right which pre- 
vailed at the time of the adoption of the con- 
stitution, it would be strange if authority had 
been conferred upon the state to carry on the 
business of an insurer of private titles. No 
such authority is implied in any of the terms 
of the constitution. It is not implied in any 
of the enumerated purposes for which gov- 
ernment is formed. It is entirely foreign to 
those purposes. The legislature may, by law, 
authorize the organization of corporations for 
the purpose of carrying on the business of in- 
surance, but this grant of power is rather an 
implied negation of its authority to conduct 
such business itself. The functions of the 
state are governmental only. Its powers are 
embraced within the three familiar divisions 
of legislative, judicial, and executive. He 


-who affirms the existence of the power in 


question must be able to find it embraced in 
one of these divisions ; and since the insuring 
of title does not essentially differ from any 
other insurance, nor, indeed, from any 
other business or occupation, he must find 
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the authority in whose exercise the state may 
become the competitor of the citizen in every 
vocation.’’ 

The objection that judicial power was con- 
ferred upon a ministerial officer, was sus- 
tained by this argument: ‘‘Recurring to the 
duties of the recorder under the aci, he is not 
merely to enter the evidence furnished by the 
agreement of the parties that a lien has been 
discharged, or that it has become void by the 
lapse of time, or that a mistake has intervened 
touching their rights, but he is to apply the 
rules of evidence to the ascertainment of dis- 
puted facts, to apply the rules of law con- 
cerning payment, to interpret and apply the 
statute of limitations as it may affect the en- 
forcement of liens, including such questions 
of disability as may arise, to decide the ques- 
tions of fact and law that may arise in deter- 
mining whether mistakes have intervened, and 
who are bona fide purchasers; and then to 
make an entry which is to have the same 
effect in concluding the rights of the adver- 
sary parties as would a decree in equity. 
That these are judicial powers is entirely 
clear. They seem to have been so regarded 
by the general assembly, for there is provision 
for appeal from the decisions of the recorder. 
This is not supposed to include all the judi- 
cial powers which the act assumes to confer on 
the recorder, but it is sufficient for present pur- 
poses. Nor is this objectivn to the act avoided 
by the provisions which contemplate a review 
of, or appeal from the action of the recorder. 
It would, perhaps, be found upcn a careful 
consideration of his powers that they are not 
all embraced within the provisions for review 
or appeal. But the assumption that they are 
so embraced would not validate the act in 
this respect. The recorder, as a ministerial 
officer, is incompetent to receive a grant of 
judicial power from the legislature. His acts 
in the attempted exercise of such powers are 
necessarily nullities. They cannot be effec- 
tive to impose any obligation or burden upon 
a citizen, or to deprive him of any right. The 
act plainly contemplated that the person 
against whom the recorder decides in the ex- 
ercise of any of the powers sought to be con- 
ferred must either submit to the adverse 
decision, or take upon himself the burden of 
an appeal. In view of the constitutional 
provision upon the subject, he cannot be 
forced to the alternative. If these are judi- 





cial powers, itis admitted that they cannot be 
vested in the recorder. If they are not judi- 
cial, the provisions for an appeal are void.’’ 
The remaining two objections were not dis- 
cussed, the court holding that those examined 
were sufficient to condemn the law. 

The Torrens Land-Title System, intro- 
duced into Illinois by the act of June 13, 
1895,!° was declared unconstitutional by the 
supreme court of that state in the case of 
People v. Chase,!! for the reason that under 
the provisions of the act application for reg- 
istration of title was made direct to the regis- 
trar, before whom a hearing was had and the 
rights of the parties determined. In passing 
upon the vital question involved ‘in that case, 
the court used this language: ‘‘We are not 
unmindful of the well-settled rule that there 
are many cases in which ministerial officers 
exercise quasi-judicial powers or discretions, 
and yet the laws conferring such powers are 
held to be no violation of the constitutional 
provision under consideration. These cases 
are referred to and commented upon in 
Owners of Land v. People, 113 Ill. 
809, but what we have already said suffi- 
ciently distinguishes the powers conferred 
upon the registrar by this act from all such 
cases. It seems to us that it would be more 
difficult to more clearly and positively confer 
judicial powers upon a person unqualified - 
under the constitution to exercise those 
powers than is done by this Jaw. This doubt- 
less resulted from an attempt to adopt the 
provisions of a similar law in force in Austra- 
lia, Canada, England, and perhaps other 
countries, by which the certificate of title 
issued becomes conclusive as to the ownership 
of the property, and in which countries no 
constitutional or other restriction exists 
against the legislative grant of such powers 
to nonjudicial officers. The powers of the reg- 
istrar are no less judicial under our state than 
those in the countries referred to. The only 
difference is, there there is no valid objection 
to the validity of the law, while here it is 
fatal. In Re, etc., ex rel. Bond, construing 
The Transfer of Land Statute, 66. L. R. (L) 
458, itis said: ‘The intention of the legisla- 
ture was obviously to impose the duty upon 
the registrar to prevent instruments being 
registered which in law as well as in fact 


10 Laws 1895, p. 107. 
11 1665 Ill. 527, 46 N. E. Rep. 454. 
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ought not to be registered in the first instance, 
and to determine the validity of the instru- 
ments, as well as the priority of registration 
in point of time. He has, therefore, to dis- 
charge not merely ministerial, but judicial, 
duties.’ Without further discussion of the 
question, we are of the opinion that this law, 
for the reasons stated, is obnoxious to the 
constitution, and therefore void.’’ The IIli- 
nois legislature, however, was not content to 
let the matter rest there, and, at the next 
succeeding meeting, passed an act reinstating 
the Torrens system,!? with the objectionable 
features of the former law eliminated. 

Having thus noted the decisions adverse to 
the system, we now come to those sustaining 
it, and first as to Massachusetts. In that 
state, the registration act of 1898 was upheld 
in the case of Tyler v. Judges of the Court of 
Registration, decided January 3, 1900, but 
by a divided court.1* That case was one 
where the plaintiff asked for a writ of prohi- 
bition to prevent the judges of the court of 
registration from proceeding upon an appli- 
cation concerning land in which the peti- 
tioner claimed an interest. There were three 
main questions raised for the consideration of 
the court. The first and most important was 
whether or not the original registration de- 
prived all persons except the registered owner 
of interest in land, without due process of 
law. After pointing out the provisions: made 
for notice, the court said: 

“If it does not satisfy the‘constitution, a 
judicial proceeding to clear titles against all 
the world hardly is possible; for the very 
meaning of such a proceeding is to get rid of 
unknown as well as known claims,—indeed, 
certainty against the unknown may be said to 
be its chief end,—and unknown claims can- 
not be dealt with by personal service upon the 
claimant. It seems to have been the impres- 
sion of the Supreme Court of Uhio, in the case 
most relied upon by the petitioner, that such a 
judicial proceeding is impossible in this coun- 
try. State v. Guilbert, 56 Ohio St. 575. But we 
cannot bring ourselves to doubt that the con- 
stitutions of the United States and of Massa- 
chusetts, at least, permit it as fully as did 
the common law, Prescription or a statute 
of limitations may give a title good against 
the world, and destroy all manner of out- 


12 Laws 1897, p. 141. 
18 175 Mass. 71, 55 N. E. Rep. 812. 





standing claims, without any notice of judi- 
cial proceeding at all. Time and the chance 
which it gives the owner to find out that he is in 
danger of losing rights, are due process of law 
in that case. * * * It would hardly be denied 
that the statute takes great precautions to dis- 
cover outstanding claims, as we already have 
shown in detail, or that notice by publication 
is sufficient with regard to claimants outside 
the state. With regard to claimants living 
within the state, and remaining undiscovered, 
notice by publication must suffice, of neces- 
sity. As to claimants living within the state, 
and known, the quéstion seems to come down 
to whether we can say there is a constitutional 
difference between sending notice of a suit by 
a messenger and sending it by the postoflice, 
besides publishing in a newspaper, recording 
in the registry, and posting on the land. I‘ 
must be remembered that there is no constitu- 
tional requirement that the summons, even in 
a personal action, shall be served by an 
officer, or that the copy served shall be offic- 
ially attested. Apart from local practice, it 
may be served by any indifferent person. It 
may be served on residents by leaving a copy 
at the last and usual place of abode. When 
we are considering a proceeding of this kind, 
it seems to us within the power of the legis- 
lature to say that the mail, as it is managed in 
Massachusetts, is a sufficient messenger to 
convey the notice, when other means of noti- 
fying the party, like publishing and posting, 
also are required. We agree that such an act 
as this is not to be upheld without anxiety. 
But the difference in degree between the case 
at bar and one in which the constitutionality 
of the act would be unquestionable seems to 
us too small to warrant a distinction. If the 
statute is within the power of the legislature, 
it is not for us to criticise the wisdom or ex- 
pediency of what the legislature has done.’’ 

The second question, and the reasoning of 
the court thereon, is best stated in the lan- 
guage of the court, which is as follows: 

‘The other objection to the constitutionality 
of the statute is with regard to the powers and 
duties of the recorder and assistant recorder. 
It is said they are given judicial powers after 
the original registration, although not judi- 
cial officers, under the constitution. The act 
of registration is the operative act to convey 
title (section 50) ; and by the act of 1898 the 
assistant recorder does it, unless in doubt 
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(sections 53, 55, 57, 58, 61-63). It is said 
that, as his decision affects title, it must be 
judicial. But here, again, it is necessary to 
use a certain largeness in interpreting broad 
constitutional provisions. The ordinary busi- 
ness of registration is very nearly ministerial. 
There is no question to be raised or which can 
be raised. If there is a question, either 
raised by any party in interest or occurring 
to the assistant recorder, it is to be referred 
to the judge for a decision. (Section 53.) But 
whatever may be thought of the original act, 
by amendment even the ordinary business is 
to be done only ‘in accordance with the rules 
and instructions of the court.’ St. 1899, ch. 
131, section 8.’’ 

And then, as to the third question, the 
court said: ‘‘Finally, it is said that there is 
no provision for notice before registration of 
transfers or dealings subsequent to the origi- 
nal registration. It must be remembered that 
at all later stages no one can have a claim 
which does not appear on the face of the reg- 
istry. The only rights are registered rights, 
and, when land is brought into the registry 
system, there seems to be nothing to hinder 
the legislature from fixing the conditions 
upon which it shall be held under that 
system. People v. Simon, 176 Ill. 165, 
176. By section 45, the obtaining of a 
decree of registration, which is a volun- 
tary act, is an agreement, running with 
the land, that the land shall be and remain 
registered land, and subject to the provisions 
of the act. Furthermore, in deciding whether 
substantial justice is done, it is to be borne 
in mind that ordinary cases will present no 
question at all. It is contemplated, as we 
have said, that, if there is a question to be 
discerned, it shall be referred to the court, 
and, of course, that the court will order 
notice to any party interested. The act 
shows throughout the intent that no one shall 
be concluded without having a chance to be 
heard, and, although some of its methods are 
new to this commonwealth, we cannot say 
that the precautions as to notice are insuffi- 
cient in substance or form.’’ 

Quotations from the foregoing decision are 
given at some length for the reason that the 
opinion is a well-reasoned one, and one in 
which attention is given to practically all the 
questions raised regarding the system in other 
jurisdictions. The dissenting opinion in 





that case is of greater length than the 
majority opinion, and the trend of the argu- 
ment therein given may be gathered from the 
quotation given at its close, and which is 
taken from Lord Coke: ‘‘When authority and 
precedent is wanting, there is need of great. 
consideration, before anything of novelty 
shall be established, and to provide that this 
be not against the law of the land.’’ 

The Illinois act of 1897 was held to be a 
constitutional law in the case of People ez 
rel, Deneen v. Simon.!* That case, like the 
one last discussed hinged on the question as to 
whether or not the ‘‘due process’’ clause of 
the constitution was violated by the act. 

In Minnesota the system has. been before 
the courts upon several occasions.!® Proba- 
bly the most interesting of the Minnesota de- 
cisions is that of Baart v. Martin.!® In the 
opinion written in that case the court gives an 
extremely interesting review of the growth of 
the Torrens system, as well as of the various 
decisions affecting it. It covers every feature 
of the law, and al! its particular applications, 
and, in upholding it, declares it the means of 
obtaining an absolute and indefeasible title. 
Of the same purport is the case of Charles v. 
Foley,!7 and the judge writing the opinion 
in that case says: ‘‘After the expiration of 
the period fixed by the statute a title duly 
and regularly registered under the Torrens 
system is, unless such registration is obtained 
by fraud, indefeasible.’’ 

There seem to be no decisions in the other 
American jurisdictions where the system is in 
vogue, and it is not likely that there will be 
much further litigation, for the reason that 
the system has received such careful consid- 
eration in those jurisdictions where it has 
been tested. 

Like all other innovations, the Torrens 
system does not find itself popular to the ex- 
tent of its becoming the universal manner of 
conveyancing, but the trial that it is being 
given, and the satisfaction resulting from its 
use in tho-e jurisdictions where it has been 
tried, bespeaks a general usage for it in time 
to come.* W. F. MEtrrr. 

Spokane, Washington. 


14 §2 N. E. Rep. 910. 

15 State v. Westfall, 85 Minn. 436,54 Cent. L. J. 
290, with note; National Bond and Security Co. v. 
Hopkins, 96 Minn. 119; Baart v. Martin, 108 N. W. 
Rep. 145, 64 Cent. L. J. 290, with note; Charles v. Fo- 
ley, not yet officially reported. 

16 Supra. 

17 Supra. . 

*For further discussion of the practical workings of 
this system, see article by Clarence C. Smith, of the 
Court of Titles Registration in Boston, Mass., entitled 
“Torrens’ Registration of Real Estate Titles, and its 
Practical Operation in Massachusetts,” 54 Cent. L. J. 
285. 
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PROCESS—MISNOMER OF DEFENDANTS. 





DAVIS v. JENNINGS. 





Supreme Court of Nebraska, March 7, 1907. 

When the plaintiff in.an action shall be ignorant of 
the names of the defendart or defendants, he may 
designate them in his petition and summons by such 
names as he supposes they possess, if in verifying his 
petition he shall state that he could not discover their 
full names. 


The fact that the defendants are designated in the 
summons by such supposed names, although it 
amounts to a misnomer, affords no ground for quash- 
ing the writ or the service thereof. 


A defendant in such case may object, by a motion 
in the nature of a plea in abatement, tu being desig- 
nated by any other than his true name, and, when 
such objection is ade, the court should require the 
pleading and process to be amended by inserting the 
true name of the defendant therein. 


BARNES, J.: Sarah E. Davis and others filed 
their petition (verified according to the pro- 
visions of section 148 of the Annotated Code of 
1901) in the district court of Holt county, to fore- 
close a certain real estate mortgage, and desig- 
nated the defendants therein as ‘Christ Jen- 
nings’’ and his wife, ‘‘Mrs. Christ Jennings” 
(first and real name unknown). The summons 
issued on this petition commanded the sheriff to 
notify Christ Jennings and Mrs. Christ Jennings 
(first full and real name unknown) that they had 
been sued by the plaintiffs (naming them). In 
making service on the defendant Christ Jennings, 
the sheriff delivered to him what purported to be 
acopy of the summons, but which was not an 
exact copy, for the reason that there was a clerical 
mistake in the names of some of the plaintiffs. 
Both of the defendants appeared specially for the 
purpose of objecting to the jurisdiction of the 
court. Christ’s objection was based on two 
grounds: ‘First, tha: the copy of the summons 
delivered to him was not an exact copy of the 
summons issued in the case; second, that his 
true name was Christian Jennings, and that he 
had not been sued by his true name.’’ His wife’s 
objection was based on the sole ground that her 
real name is *‘Louise Jennings,” and thatshe had 
not been sued by that name. Affid»vits in sup-, 
port of the special appearances, which were by 
motion, were filed, as well as affid»vits in opposi- 
tion thereto. ‘The court sustained the special ap- 
pearances. The plaintiff elected to stand on the 
service as made. The court thereafter quashed 
the service, dismissed the case without prejudice, 
and the plaintiff appealed. 

The affidavits used at the hearing on the mo- 
tions are presented by a bill of exceptions, from 
which it conclusively appears, that the defend- 
ants are husband and wife; thatthe defendant 
designated by the name of Christ Jennings is, 
and for years has been, better known by that 
namethan by the name of Christian Jennings, 
which he claims to be his true name; and that he 





owns land under a deed in which he is thus 
named as grantee. Asto the alleged misnomer 
of the other defendant, she is described in the 
writ as the wife of her codefendant, and is desig- 
nated by the name by which he is commonly 
known, with the title of “Mrs.” prefixed; and so 
it may be said that this mistakein the names of 
the defendants amounts to a misnomer. This 
furnished no ground for quashing the service and 
dismissing the plaintiff's action. It has been held 
that an objection to the name by which the 
plaintiff designates himself cannot he raised as an 
objection to, the jurisdiction of the court. Smelt 
v. Knapp, 16 Neb. 54, 20N. W. Rep. 20, and 
this rule necessarily applies with equal force 
where there isa mistake in defendant’s name. 
Kronski v. Mo. Pac. R. R. Co., 77 Mo. 370; Whit- 
comb v. Hooper, 81 Fed. Rep. 948, 27 C. C. A. 19. 

In many jurisdictions it is held that a mistake 
in the name ofa plaintiff ora defendant can only 
be taken advantage of by a plea in abatement, 
and such was the holding of this court in Smelt 
v. Knapp, supra; but, »s the Code makes no pro- 
vision for a plea in abatement, we are satistied 
that the objection can be taken advantage of by a 
motion, which, of course, must have the same 
effect as such a plea. In the case at bar service 
was made upon the proper parties, its effect was 
to bring them into court, and there can be no 
doubt that, if they had failed to appear, judg- 
ment could have been taken against them by de- 
fault, and a decree foreclosing the mortgage 
would have been binding upontbem. ‘They hav- 
ing appeared, however, by motion, and objected 
to the names by which they bad been sued, it 
wax the duty of the court 10 require the com- 
plaint and summons to be corrected or amended, 
80 as to siate their true names, and such an order 
would have been no ground for a reversal of a 
judgment sgainst them. Kenyon v. Semon, 43 
Minn. 180, 45 N. W. Rep. 10; Waigimood v. 
Randolph, 22 Neb. 494, 35 N. W. Rep. 217. Un- 
der our practice the misnomer of parties is not a 
defect attended by grave consequences. for it is 
one that may be remedied by amendment. In- 
deed, it is provided by section 144 of the Anno- 
tated Code of 1901 that the court may either be- 
fore or after judgment, in furtherance of justice, 
and on &uch terms as may be proper, amend 
any pleading, process, or proceeding by adding 
or striking out the name of any party, or by cor- 
recting a mistake in the name of a party, or a 
mistake in any other respect, or by inserting 
other allegations material to the case, or, when 
the amendment does not change substantially the 
claim or defense, by conforming the pleading or 
proceeding to the facts proved. And whenever 
any proceeding taken by a party fails to conform 
in any respect to the provisions of the Code, the 
court may permit the same to be made conform- 
able thereto by amendment. , 

So it seems clear that the defendants’ motions 
to quash the service of summons should have been 
overruled, and the plaintiffs should have been re- 
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quired to amend the petition and summons s0 as 
to state the true names of the defendants, as dis- 
closed by their motions. It appears that, instead 
of pursuing that course, the court sustained the 
motions, quashed the service, and dismissed the 
action. That this was reversible error there can 
be no question. Again, the objection to the ser- 
vice, because of the mistake in the copy served 
on Christ Jennings, was. without merit. The 
mistake was merely clerical in its nature, and did 
not affect a single substantial right of the defend- 
ant. It was one which calls for the application 
of the provisions of section 145 of the Annotated 
Code of 1901, which provides that: ‘The court 
in every stage of un action, must disregard any 
error or defect in the pleadings or proceedings, 
which does not affect the substantial rights of the 
adverse party; and no judgment shall be reversed 
or affected by reason of such error or defect. 

In conclusion, it is insi-ted that the order quash- 
ng the service was not a final order, and was 
therefore not appealable. Without stopping to 
inquire whether an order quashing service is a 
final order, it is sufficient to say that the judg- 
ment of dismissal was a final judgment. It en- 
abled the plaintiff to appeal, and thus bring the 
case here for a review of the whole proceeding. 

For the foregoing reas ns, the judgment of the 
district court is reversed, and the cause is re- 
manded, with directions to the trial court to per- 
mit the plaintiffs to amend the petition and pro- 
cess as above suggested, and thereafter to take 
such other and further proceedings as may be 
required by law. 

Reversed and remanded. 


Note—Jurisdiction in Suits Brought by a Mis- 
nomer of the Defendant.—The numerous decisions in 
cases where the defendant has not been properly 
named shows how frequently this interesting question 
arises. In many cases of this character, suits have been 
brought against p rties whostyle themselves compan- 
ies, when, in fact, they have not been incorporated. 
It would seem as though every state should have 
strong penal statutes against such a practice, and yet 
it appears that there are some of the states which 
do not. 

The principal case evidences the great departure of 
modern code procedure from old common law land- 
marks when a misnomer of defendant was usually 
fatal. Under the code’s wide latitude for amendment, 
misnomer has become a matter of very small impor- 
tance and may always be corrected by amendment; 
and even if not so corrected and judgment goes against 
a defendant misnamed therein the mistake cannot af- 
fect the jurisdiction or the force of the judgment. It 
is this latter phase of this question which we desire to 
discuss in this note. 

Where there have been so many decisions upon a 
po'nt such as the one in question, it would seem as 
though there must have been considerable conflict, 
but onthe main question there is a general accord. 
The questions have srisen where there has been an 
appearance in court by defendants to respond to ae- 
tions. In connection with the main question we give 
below many of the phases which go to show the sound- 
ness of the proposition that, even though « person 





may be sued by the wrong name if he appears to de- 
fend for any other purpove than to question the juris- 
diction of the court, jurisdiction be conferred on the 
person of the defendant. Wells v. Patton, 50 Kan. 
781; St. Louis Car Co. v. Stillwater St. Ry. Co., 53 
Minn. 129, 54.N. W. Rep. 1064. 

After a defendant had appeared and pleaded, leave 
was given to substitute another defendant and to plead ‘ 
anew, and ata subsequent term the case was docketed 
against the substituted defendant and tried without a 
further plea. It was held that the court had acquired 
jurisdiction of the per-on. Thompson v. Schuyler, 7 
Ill. (2 Gillman), 271. Where a defendant though not 
summoned enters his appearance and the allegations 
of the petition are on kis motion, taken to be contro- 
verted as if he had answered to each, the court ac- 
quires jurisdiction of the person. Cavanaugh v. Wil- 
son (Ky.), 35 S. W.Rep. 918. Where a court has 
jurisdiction of the subject-matter of a suit, and facts 
are stated in the proceedings sufficient to give it juris- 
diction of tbe parties, if the defendant admits them by 
pleading to the merits, he cannot afterwards object 
for want of jurisdiction. Davis v. Packard, 6 Wend. 
327. 

The principle that a question of jurisdiction can be 
raised at any time applies to objections to its jurisdic- 
tion over the subject-matter and a defendant who ap- 
peared cannot claim that the court did not acquire 
jurisdiction of his person. Conger v. Galena, etc., R. 
Co., 17 Wis. 477. An order of court for continuance 
consented to by both parties, is an appearance, which 
if court has jurisdiction of subject-matter will vest 
complete jurisdiction. Auspach v. Ferguson, 71 Lowa, 
144, 32 \. W. Rep. 249; Baisley v. Baisley, 113 Mo. 544. 
Consent to an order of the court takes the place of 
process to bring the party consenting within the 
jurisdictior. Durfee v. Abbott, 50 Mich. 278, 15 N. 
W. Rep. 454. Where record shows appearance, though 
summons not served, a bill of review will not lie. 
State v. Scott, 104 Mo. 26. Where jurisdiction of the 
subject-matter and person are required as prerequisite 
to judicial action, a defendant may waive any irregu- 
larities in the mode by which his person is sought to 
be subjected to the jurisdiction of the court by volun- 
tary appearance. Bruckle v. Eckhart, 3 N. Y. (Comst.) 
132. And it is held in Oregon, a code state: “Ifa de- 
fendant appear in a case in court for any purpose such 
appearance is equivalent to service, and he will be as 
liable to judgment as the defendant served. Rogue 
River Min. Cc. v. Walker, 1 Oreg. 341. 

Parties voiuntarily appearing on an affidavit re- 
quiring them to interplead cannot object to an order 
substituting them as defendants on the ground that 
they were not broughtinby summons. Hall v. Craig, 
125 Ind. 523, 25 N. E. Rep. 538. Appearance and plead- 
ing are a waiver of an objection to substituting the 
defendant’s name in the summons without notice. 
Smith v. Curtis, 7 Cal. 584. By appearing generally 
one waives his right to object that be is not named as 
a defendant in the prayer for a subpena. Buerk v, 
Imheuser, 8 Fed. Rep. 457. The defendant waives 
any irregularity in the filing of a precipe by appear- 
ing and pleading in the case. O’Halloran v. Sullivan, 
(Lowa)1 G. Green, 75. Where a person appeared and 
contested a suit against him by wrong name, the mis- 
nomer is no objection to a sale of his property under 
the judgment rendered therein. Baker v. Bessey, 73 
Me. 472. 40 Aw. Rep. 377. : 

An untncorporated association of persons cannot 
raise the objection that they have been sued in the as- 
sociation named after they have waived process and 
appeared and answered without objection. Dees v. 
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Albany & Canal Line, Fed. Cas. No. 8, 786 (14 Blach- 
ford, 474). When a person appears for the purpose of 
an appeal, though sued under a wrong name, he may 
have judgment rendered against him by the name he 
called himself when he signed the appeal bond. 3 
Mo. App. 594. The omission of a necessary party to 
an action is harmless error, where such party volun- 
tarily appears. Moore v. Bruce, 85 Va. 139,758. E. 
Rep. 195. 

It is said in the case of the T. W. Harvey Lumber 
Co. v. Herriman Curd Lumber Co., 39 Mo. App. 
214, by Judge Rombauer, Jl. c. 218: ‘There is 
nothing in the plaintiff’s contention that the Herri- 
man Lumber Company and the Herriman Curd Com- 
pany are two different corporations, and that the 
Herriman & Curd Lumber Company was never sued 
in this action, but entered its appearance voluntarily, 
and could not by so doing give the benefit of a claim 
which it held against the plaintiff to another defendant 
who is sued. A party sued by a wrong name may ap- 
pear to the action by his right name and it is his duty 
so to do.”? While there is no difficulty about the prop- 
osition under discussion, yet it is an interesting as well 
as a practical one. It may be summed up that when 
a party has entered his appearance in a case where he 
has been sued by the wrong name and taken any 
step to defend by the name sued, he has consented to 
be sued by that name unless he directs the correction 
of the mistake, which it really is his duty todo. Ifhe 
should go to trial without correcting the mistake 
since he has entered his appearance, he consents to 
the jurisdiction of the court and will have to pay the 
judgment rendered in such case, regardless of the fact 
that it is found in the name of the party to the suit 
brought. W. A. GARDNER. 








BOOK REVIEWS. 





VAN DYNE ON NATURALIZATION, 


No perfect or exhaustive treatise on the subject of 
naturalization has up to this time been at all accessi- 
ble to practicing lawyers who have by reason of this 
fact been greatly hindered in their efforts to properly 
brief questions arising in cases involving the con- 
struction of our naturalization laws. We are iaclined 
to believe, for these reasons, that the new treatise on 
the Law of Naturalization of the United States, by 
Hon. Frederick Van Dyne, formerly solicitor of the 
Department of State of the United States, will be re- 
ceived with considerable gratification by members of 
the profession in this country, and more so, because of 
the excellent and thorough manner in which this 
great work has been prepared. Mr. Van Dyne di- 
vides his subject into four great subdivisions. Part I 
treats of Naturalization in Pursuance of the Statutes 
of the United States by Taking Out Formal Papers. 
Part II discusses Naturalization by Naturalization of 
Parent. Part III deals with Naturalization by Mar- 
riage. Part IV considers the subject of Collective 
Naturalization, which includes the two subdivisions 
of naturalization by conquest and naturalization by 
treaty. In the appendix are collected the law of the 
United States relating to naturalization and expatria- 
tion; naturalization treaties to which the United 
States is a party; executive orders amending instruc- 
tions to diplomatic officers relative to expatriation, 
citizenship, naturalization and passports; naturaliza- 
tion regulations promulgated by the Department of 
Commerce and Labor; list of courts authorized to 
naturalize aliens; and a list of foreign countries and 





their rules. From this general survey of this great 
treatise one can to {some extent appreciate the vast 
scope and exhaustive nature of Mr. Van Dyne’s treat- 
ment of his subject. Indeed the work leaves nothing 
unsaid and will eventually become the text-book of 
naturalization courts and officers as well as attorneys 
having matters of practice involving such questions. 
Mr. Van Dyne handles his subject as an expert. The 
masterful ease and grace with which be states his 
propositions and the exhaustive detail of his annota- 
tions show how profound, accurate and exhaustive 
has been the author’s researches, 

Printed in one volume of 528 pages and published 
by the acthor, Frederick Van Dyne, Washington, D.C- 








HUMOR OF THE LAW. 





Congressman James E. Watson, of the Sixth Indi- 
ana district, told astory while in town last week 
about the operation of the pure food law, and intended 
to illustrate his expressed theory that more people 
would be good if they had to be. 

“Tt was while we were wrestling with the pure food 
bill at Washington,” he said, ‘that I got a letter from 
home, written by a man from whom I bought a biz 
quantity of maple syrup each year. He urged me to 
fight for the pure food bill. Now, I couldn’thelp re- 
membering, to save my life, that this man bought five 
barrels of brown sugar at the opening of the maple 
molasses season. SolI wrote him anote suggesting 
that advocacy of a pure food measure seemed odd 
from a man who bought five barrels of brown sugar 
before beginning the manufacture of his pure maple 
syrup. 

“Never fazed him. Heturned my letter over and 
wrote on the back: ‘I know it, but I want the law 
to make me do right.’ ” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Las¢é 
Resort, and of all the Federal Courts. 
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1. ABATEMENT AND REVIVAL—Action Against Public 
Officer.— Where a bill makes no case against certain de- 
fendants as public officers until an amendment after the 
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expiration of their terms, the bill will be dismissed as 
to them with costs on appeal.—North Troy Graded 
School Distr. v. Town of Troy, Vt., 66 Atl. Rep. 1033. 

2. ABATEMENT AND REVIVAL—Transfer of Interest.— 
Where plaintiff in a suit to quiet title transterred all his 
interestinthe property pendente lite,the suit did not 
abate, but was properly continued in the name of the 
original plaintiff.—Burns v. Kennedy, Oreg., 90 Pac. Rep. 
1102. 

8. ABATEMENT AND REVIVAL—Vexatious Suits.— Where 
a second action is based on substantially the same set of 
facts as the first pending action, the second will be dis- 
missed as vexatious.—McLain v. Nurnberg, N. Dak., 112 
N. W. Rep. 245 

4. ACCIDENT INSURANCE—Payment of Premium .—The 
provision of an accident insurance policy that it should 
not take effect unlessthe premium is paid prior to an 
accident will pot defeat recovery, where the accident 
occurs within the time during which credit for the pre- 
mium has been extended.—Cornell v. Travelers’ Ins. 
Co. of Hartford, 104 N. Y. Supp. 999. 

5. ACCORD AND SATISFACTION—Part Payment.—Where 
defendant was indebted to plaintiff in a certain amount, 
and sent plaintiffacheck for apart of the amount, 
plaintiff in collecting the check was not bound to accept 
it in fall on account, although: the check so stated.— 
Roach v. Wurren, Neely & Co., Ala., 44 So. Rep. 103. 

6. ACKNOWLEDGMENT—Notary’s Certificate.—A cer- 
tificate of acknowledgment of a notary public, not au- 
thenticated by a statement as to the date of expiration of 
his commission or term of office, as required by Comp. St. 
1908, ch. 61, § 5. is void.—County of Sheridan v. McKin- 
ney , Neb., 112 N.W. Rep. 3829. 

7. ADOPTON — Indenture of Apprenticeship —Inden- 
ture of apprenticeship held not to constitute the ap- 
prentice an adopted son and heir of the master.—Jn re 
Wallace’s Estate, Pa., 66 Atl. Rep. 1098 

8. ADVERSE PossEssioN—Constructive Possession.— 
The occupation of pine lands by annually making tur- 
pentine on them is such an actual possession as will oust 
aconstructive possession by one claiming under a su- 
perior paper title.—Richbourg v. Rose, Fla, 44 So. Rep. 
69. 


9. ADVERSE POSSESSION—Entry Under Contract.—One 
who enters on real estate under contract cannot after- 
wards obtain title by adverse possession, unless his oc- 
cupancy assumed an adverse character and continued as 
such during the statutory period.—Lanham v. Bowlby, 
Neb., 112 N. W.Rep. 324. 

10. ALIENS—Exclusion.—The right to exclude or expel 
aliens from the United States is vested in the political de- 
partment of the government, with the exercise of which 
the judicial department cannot interfere except author- 
ized by treaty or act of congress.—United States v. Ngum 
Lun May, U. 8. D.C., D. Oreg , 153 Fed. Rep. 209. 


ll. APPEARANCE—Defects in Pleading.—“‘City of New 
York” by appearing and submittivg to the court’s juris- 
diction in an action against “The City of New York” 
condoned the mistake in the title.—Vaccarini v. City of 
New York, 101 N.Y. Supp. 928. 


12. APPEARANCE—Waiver of Procéss.—Where defend- 
ants appeared by attorney and answered, this cured the 
defect caused byafailureto serve the summons and 
complaint on each of them.—Ashvy Brick Co. v. Ely & 
Walker Dry Goods Co., Ala. , 44 So. Rep. 96. 


13. APPEAL AND ERROR—Action on Appeal Bond.—An 
appeal bond given on an appeal froma jadgment at law 
in a federal court, which was a nullity, and ineffective to 
stay execution, orfor any purpose, is without consid- 
eration, and will not support an action.—United States v. 
Morris’ Heirs, U. 8. C. C., E. D. La., 153 Fed. Rep. 240. 


14. APPEAL AND ERROR—Bill of Exceptions —Where 
there is no bill of exceptions showing the proceedings 
before the clerk and the court with respect to the taxa- 
tion of costs, alleged erroneous taxation thereof cannot 
be reviewed on appeal from the judgment.—Feske v. 
Adam, Wis., 112 N. W. Rep. 456. 





15. APPEAL AND ERROR — Briefs.—Under Supreme 
Court rule 50 certain language in a brief on a motion for 
rehearing held so disrespectful to the court as to warrant 
striking from the files.—Lynch v. Ryan, Wis., 112 N. W. 
Rep. 427. 

16. APPEAL AND ERROR— Harmless Error.—Though 
there be error modifying an injunction, before complain- 
ant hus opportunity to present his proof, yet, if such 
modification be properly continued after full opportun- 
ity for proof, the error cannot avail on appeal.—Haile v. 
Venable, Fla., 44 So. Rep. 76. 

17. APPEAL AND ERROR—Law of the Case.—A judg- 
ment on appeal deciding that the granting of a nonsuit 
wus error and sending the case back for trial, while the 
law of the case, as not binding on the question raised on 
a second appeal that the verdict was against the weight 
of the evidence.—Barth v. Borden’s Condensed Milk Co., 
104 N. Y. Supp. 882. 

18. APPEAL AND ERROR—Necessity of Objections in 
Trial Court.—Where no objection was made to improper 
argument of counsel at the time, and there was no ruling 
by the trial court, the court, on appeal, will not review 
the matter.— Pierson v. Illinois Cent. R.Co., Mich., 112 
N. W. Rep. 923, 

19. APPEAL AND ERROR—Pleadings.—Where the court. 
grants Iruave to amend, and to file the amendment at a 
later time, and the trial proceeds on the theory that the 
complainthas been amended, an objection canuct be 
first ruised in the supreme court on appeal.—Mciuin v. 
Nurnberg, N. Dak.,112 N. W. Rep. 243. 

20. APPEAL AND ERROR—Procedure.—Where an appeal 
is taken during the term of court at which the judgment 
is signed, and the day after the signing, it may be taken 
by motion.—Glain v. Sparandev, La., 44:0. Rep. 120 

21. ARSON—Evidence.—In a prosecution for the felon- 
ious burning by defendant of buildings b !onging to 
himself, the people were properly permitted to introduce 
in evidence the proof of loss sworn to by defendant 
which described the buildings and their contents.—Peo- 
ple-v. Mix, Mich., 112 N, W. Rep. 907. 

22. ATTORNEY AND CLIENT—Scope of Attorney’s Au- 
thority.—An uttorpey employed to coliect rent and to 
serve certain notices has no power by virtue of such em- 
ployment ulone to make new Contracts fur his princi- 
pal.—McLain v. Nurnberg, N. Duk.,112 N. W. Rep. 248. 

23. ATTORNEY GENERAL—Powers and Duties.—The At- 
torney General of the state possesses, in addition to the 
authority expressly conferred upon him by statute, all 
common-law powers incident to the oflice .—State v. Rob- 
inson, Minn., 112 N. W. Rep. 269. 

24. BANKRUPTCY—Discharge of Principal in Bond.—A 
surety on an injunction bond given in a suit to restrain 
the enforcement of a judgment is not released by dis- 
charge of his principal in bankruptcy. —Suwull v. Beddeo, 
Neb., 112 N. W Rep. #15. 

25. BANKRUPTCY — Effect of Adjudication.—A bank- 
ruptcy adjudication brings all the bankrupt’s nonexempt 
property into custodia legis the same as when taken on 
execution or attachment, subject to the qualification that 
it is appropriated to debts subject tu the same equities 
as in the hands ofthe bankrapt.—/n re Youngstrom, 
U. 8. C. C. of App., Eighth C reuit, 153 Fed. Rep 98. 


26. BANKRUPTCY — Fraudulent Transfers. — Transfer 
by a merchant of his attachable property to his wife, for 
a nominal consideration, with intent to prevent the levy 
of attachments, within four months prior to the filing of 
a bankruptcy petition, held fraudulent.—Thomas v. 
Fletcher, U 8S D.C., D. Me., 153 Fed. Rep. 226. 


27. BANKRUPTCY- Insane Persons —The insanity ofa 
bankrupt after the filing of a bankruptcy petition against 
him held not to deprive the baukruptey court of juris- 
diction, provided the acts of bankruptcy chaiged were 
committed while the alleged bankrupt was sane.—Jn re 
Kehler, U. S. D. C.,N. D.N. Y., 153 Fed. Rep. 235. 

28. BANKRUPTCY—Insurance.—Where an agent agrees 


to be liable to his principal for any damage to property 
in his hands through fire, the money due from an insur- 
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ance company to the agent on accountofloss unde: 3s 
policy is a debt to its agent, andon his bankruptcy be- 
comes liable for his general debts.—David Bradley & Co. 
v. Brown, Neb., 112 N. W. Rep. 381. 

29. BANKRUPTCY—Powers of Court.—A court of bank- 
ruptcy held to have power, in an involuntary proceed- 
ing, before adjudication, to direct its receiver to take 
possession of property which had been fraudulently 
transferred by the alleged bankrupt, and which would 
clearly be recoverable by the trustee, under Bankr. Act, 
ch. 541, § 67e, when such action is obviously necessary to 
prevent the loss ofthe property of the estate.—Jn re 
Haupt Bros., U. 8S. D.C.,8.D. N. Y., 153 Fed. Rep. 239. 

30. BANKRUPTCY—Powers of Court.—The rule relating 
tothe powers of ordinary judicial tribunals, limiting 
summary proceeding totheterm atwhich judgment is 
entered, does not apply to proceedings in bankruptcy in 
which the court may, at any time before the close of the 
proceedings, set aside orders previously made.—Jn re 
Tucker, U.S. C. C. of App., First Circuit, 153 Fed. Rep. ¥1. 

31. BANKRUPTCY—Scheduled Debts.—Under Bankr. Act 
1898, ch. 541, § 7a,gubds. 8, 17, a debt held not duly sched- 
uled, so as to be released by the discharge, where the 
creditor’s office address, instead of his residence, is set 
forth in the schedule.—Weidenfeld v. Tillinghast, 104 
N. Y. Supp. 90. 

382. BENEFIT SOCIETIES—Misrepresentation.—A benefit 
certificate held forfeited because of misrepresentations 
inthe answer to questions in the application and de 
clared therein to be warranties.—Loehr v. Supreme As- 
sembly of Equitable Fraternal Union, Wis., 112 N. W. Rep 
441. 

33. BENEFIT SOCIETIES—Vested Rights.—A member of 
a beneficial association held without any vested right to 
benefits, except such as had accrued prior to the amend- 
ment of the association’s by-laws as would preclude the 
association from adopting an amendment changing the 
conditions on which members should be entitled to bene- 
fits.—Maxwell v. Theatrical Mechanical Ass’n., 104 N.Y. 
Supp. 815. 

34. BILLS AND Nc TES—Defenses.—Where a joint and 
several note, purporting to huve been signed by several 
persons, comes before maturity into the hands of a bona 
fide holder, the fact that some of the signatures are 
forged does not affect the liability of the signers whose 
signatures are genuine.—First Nat. Bank v. Shaw, Mich., 
112 N. W. Rep. 904. 

#5. BILLS AND NoTEsS—Measure of Liability.—An ac- 
commodation indorser of a raised check held liable to 
a bank paying the same for the difference between the 
amount of the check as originally drawn &nd the amount 
to which it was raised.- Smith v State Bank, 104 N. Y. 
Supp 750. 

36. BILLS AND NOTES—Notes Payable in Installments. 
—A note payable in installments, and providing that the 
whole amount shall become due onthe failure to pay any 
installment, is valid as a note.—Martin v. Jesse French 
Piano & Organ Co., Ala., 44 So. Rep. 112. 

37. BILLS AND NOTES—Possession of ,OWnership.—In 
an action on a check payable to cash against the drawer 
thereef production of the check is prima facie evidence 
of ownership.—Cleary v. De Beck Plate Glass Lo., 104 N. 
Y. Supp. 831. 

38. CARRIERS—Duty Toward Railway Mail Olerk.—A 
railway mail clerk held a passenger on the mail car, to 
whom the railroad company owes the same duty that it 
would a passenger for hire.—Decker v. Chicago, M. & %t. 
P. Ry. Co , Minn., 112 N. W. Rep. 901. 


39. CARRIERS—Injury to Goods.—In an action against 
an express company for injury to plaintiff’s goods in 
transpor: ation, the doctrine exempting connecting cai - 
riers from liability for negligence other than their own 
held not applicable.—Sabbatino v. Snow’s U. 8S. Sample 
Exp. Co., 104 N. Y. Supp. 1004. 


40. CARRIERS—Interstate Rates.—A contract between a 
carrier and a shipper to transport the latter’s goods in 
interstate or foreign commerce at the then established 





rate for a definite time is ineffective after a higher rate 
has been filed and published as required by law.—Ar- . 
mour Packing Co. v. United States, U. 8.C.C. of App., 
Eighth Circuit, 153 Fed. Rep. 1. 

41. CARRIERS—Injury to Live Stock.—Where the facts 
show that an animal was not injured through the neglect 
of a carrier, the rule that proof of the receipt of animals 
in good order, and delivery in bad order, makesa prima 
Jacie case against the carrier, does not apply.—Wente v. 
Chicago, B. & Q. Ry. Co., Neb., 112 N. W. Rep. 300. 

42, CARRIERS- Rebates.—A rebate or concession from 
a part of a single rate whereby property is transported 
thereunder at a less rate than the established rate is a 
concession from the entire rate, and renders all trans- 
portation thereunder illegal.—Armour Packing Co. v. 
United states, U.S. C. 0. of App., Eighth Circuit, 158 
Fed. Rep. 1. 

43, CHATTEL MORTGAGES—Assignment.—That a mort- 
gagor presented a prior mortgage with the seals torn off 
and the pote marked paid to a subsequent mortgagee 
before such note had matured was insufficient to put 
such subsequent mortgagee on inquiry or to excite sus- 
picion that the mortgage and note had been stolen.— 
Longley v. Sperry, N. J., 66 Atl. Rep. 1062. 

44. CHATTEL MORTGAGES—Notice Sufficient to Suggest 
Inquiry. — Bank having knowledge through officers 
or agents of facts putting ordinarily careful and prudent 
man on inquiry as to intent of purchaser of goods not to 
pay for them held not a mortgageeir good faith.—Wil- 
liam Bergenthal Co. v. Security State Bank of Monti- 
cello, Minn., 112 N. W. Rep. 892. 

45. COMMERCE—Speed of Trains Interstate.—An ordi- 
nance limiting the speed of trains to 10 miles an hour 
within the corporate limits of a municipality held not 
void as imposing an unreasonable restriction on inter- 
state commerce and the transportation of mail.—Peter- 
son v. State, Neb., 112 N. W. Rep. 3806., 

46. CONSTITUTIONAL LAW— Encroachment on Judiciary. 
—St. 1898, § 253%a, providing the circuit judges shall ap- 
point jury commissioners in certain counties is not un- 
constitutional as imposing duties of an executive or ad- 
ministrative character on judicial officers.—State v. An- 
son, Wis., 112 N. W. Rep. 475. 

47. CUNSTITUTIONAL Law—Retroactive Statutes.—Act 
Feb. 28, 1905, providing for the creation of sewer dis- 
tricts, is not unconstitutional becxuse retroactive as to 
a township which has already paid for a sewer improve- 
ment —Anderson v. Lower Merion Township, Pa., 66 Atl. 
Rep. 1115. 

48. CONTEMPT—Power to Punish.—The: circuit court 
held without power to punish as for a contempt one in- 
ducing a witness to remove himself from the jurisdiction 
of ajustice’s court before whom a preliminary examina-. 
tion is pending.—Emery v. Law, Mich., 112 N. W. Rep. 951. 

49. CoNTRACTS—Consideration.—Where .opposition to 
the probate of a will is made in good faith, a withdrawab 
thereof is a valid consideration for a promise on the part 
of one interested in sustaining the will.—Grcchuwski v. 
Grochowski, Neb., 112 N. W. Rep. 335. 

50. CONTRACTS—Substantial Performance.—The doc- 
trine of substuntial performance of building contract 
does not apply when the variations are so substantiak 
that an allowance out of the contract price would not 
give theowner substantially what he contracted for.— 
Hoglund v. Sortedahl, Minn., 112 N, W. Rep. 408. 

51. CORPORATIONS—Contract for Services. — Services 
rendered by plaintiff after the organization of a corpora- 
tion by defendant to continue the business held rendered 
defendant under plaintiff’s original contract, for which 
services defendant remained lable, notwithstanding the 
organization of the corperation.—Bonsall v. Platt, U, 8. 
C. U. of App , Second Circuit, 153 Fed. Rep. 126. 

52. CORPORATIONS—Insolvency.—A court having juris- 
diction of an insolvent corporation cannot render u per- 
sonal judgment against a stockholder not a party to the 
action, norcan it in such case adjudicate the fact of 
membership.— Howell v. Malmgren, Neb.,112N. W. Rep. 
813. 
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53 CORPORATIONS—Personal Liability of Officers for 
Torts.—The president of a corporation, being responsi- 
ble io the corporation only for nonfeasance, is not liable 
personally in tort to a shareholder for refusing to eoun- 
tersign a certificate of stock.—Cooley v. Curran, 104 N. 
Y. Supp. 751. 

54. COVENANTS— Incumbenness. —An entry by acity 
after the time limited in anjagreement giving it five feet 
of land for the widening of a street, if made after the 
time limited for the entry, held not a breach of the own- 
er’s covenant in a conveyance of the land.—Fleet v. Wait, 
Vt., 66 Atl. Rep. 1031. 

55. CRIMINAL EvIDENCE—Homicide. — Where, on a 
trial for murder, a witness testified that decedent fell 
with his hand in his bosom, it was proper to permit him 
to further testify as to whether he died with hisfhand in 
the sane position.—Bluett v. State, Ala., 44 So. Rep. 84. 

56. CRIMINAL EVIDENCE—Intent.—The only criminal 
intent requisite to a conviction of an offense created by 
statute which is not malum in se is the purposeto do the 
act in violation of the statute.—Armour Packing Co. v. 
United States, U. 8. C. C.of App., Eighth Circuit, 153 Fed. 
Rep. 1. 

57. CRIMINAL LAW—Warrant of Arrest.—Where a per- 
son is arrested for disorderly conduct, and immediately 
taken before the court, there is no necessity for a war- 
rant, since the person is already before the court, and 
that is allthat isnecessary to give it jurisdiction.—Peo- 
ple v. Martinitz, 104 N. Y. Supp. 872. 

58. CRIMINAL TRIAL—Argument of Counsel.—Objection 
held properly overruled to statement by solicitor in his 
closing argument in a murder trial that in civil cases 
defendant was not permitted to testify in his own be- 
half where the other party to the transaction had died. 
—Bluett v. State, Ala, 44 So. Rep. 84. 

5%. CRIMINAL TRIAL—Defense by Attorney. — Where 
the record on appeal in a criminal case recited that, 
when defendant was fist arraigned, he appeared in his 
own proper person and by attorney, he was not entitled 
to a reversal because no counsel was appointed to defend 
him until after ene, —Strickland v. State, Ala., 
44 So. Rep. 90. 

60. CRIMINAL TRIAL — Exclusion of Evidence.—In a 
prosecution for burning a building held prejudicial error 
to exclude testimony that one of the people’s witnesses 
had had a bad reputation for truth and veracity in 
places where he had formerly resided.—People v. Mix, 
Mich., 112 N. W. Rep. 907. 

61. CRIMINAL TRIAL—Exclusion of Witnesses.—Where 
decedent’s wife remained in the courtroom during atrial 
for homicide, while the other witnesses were under the 
rule, whether she should be permitted to testify was 
within the discretion of the trial court.—Strickland y. 
State, Alu., 44 So. Rep. 90. 

62. CRIMINAL TRIAL—Verdict.—A verdict of guilty in a 
criminal case held properly received in the absence of 
accused out on bail.—Stoddard v. State, Wis.,112 N. W. 
Rep. 453. 

63. DAMAGES—Injuries to Wife.—In an action by a bus- 
band for loss of servicesand expenses by reascn of a 
personal injury sustained ty his wife, the verdict held 
required to be limited to the amount of expenses in- 
curred for medical treatment —Friedman v. Horn, 104 
N. Y. Supp. 745. 

64. DEDICATION—Acceptance.—The construction of a 
public sewer by proper municipal authority at the ex- 
pense of the municipality in a dedicated street connected 
with the municipality’s general system of sewers was 
an acceptance of the dedication of the street through 
which the sewer was constructed.—Arnold v. City of Or- 
ange, N. J., 66 Atl. Rep. 1052 

65. DEEDS—Kxecution.—Where a deed has the name 
of two persons written, subscribing witnesses are usual- 
ly placed, and the letters “wit” are written above the 
names, and the .testificandum clause is, “In witness 
whereof we hereunto se. our hands and seals,” the attes- 
tation is sufficient.—Richbourg v. Rose, Fla., 44 So. Rep. 
69. 





66 DISMISSAL AND NONSUIT— Dismissal as to One Co- 
Defendant.—In an action against several defendants in 
a joint and several cause of action,the discontinuance of 
the action against one of the defendants, not on account 
of any defense personal to him, constitutes a discontinu- 
ance of the action as to all the defendants.—Ashby Brick 
Co. v. Ely & Walker Dry Goods Co., Ala., 44 So. Rep. 96. 

67. DISTRICT AND PROSECUTING ATTORNEYS— Ex- 
penses —A county attorney who is required by law and 
by the order of the county board to institute actions for 
the benefit of the county may bind the county to pay the 
reasonable expenses.—Christner v. Hayes County, Neb., 
112 N. W. Rep. 347. 

68. DIVORCE—A bandonment.—Repeated abandonments 
of the wife by the husband, coupled with defamation 
and insulting letters, are sufficient ground for separa- 
tion from bed and board.—Dowden v. Dowden, La., 44 
So. Rep. 115. 

69. DivorcE — Abandonment. — Whether departure 
from an established domicile in the state to anda resi- 
dence in some other state by a wife results in abandon- 
ment of the same as alegal residence depends an the 
circumstances of each case.—Bechtel v. Béchtel, Minn., 
112 N. W. Rep. 883. 

70. DivorcE—Condonation.— Condonation is the for- 
giveness of the offense followed in fact by a reconcilia- 
tion, in which the wife is reinstated to such conjugal co- 
habitation as may be adapted to the circumstances of the 
parties.—Taber v. Taber, N. J., 66 Atl. Rep. 1082. 

71. ELECTRICITY—Negligence.—In an action for an in- 
jury to a telephone lineman resulting from contact with 
an electric light wire maintained by defendent in close 
proximity to a telephone pole, the question of plaintiff’s 
contributory negligence held properly submitted to the 
jury.—Gloucester Electric Co. v. Dover, U.S.C.C. of 
App., First Circuit, 153 Fed. Rep. 139. 

72. Ev1DENCE—Contracts Before Incorporation.—In an 
action against a corporation on acontract of employ- 
ment, held error to admit evidence of what B., its presi- 
dent, said before the incorporation to plaintiff in relation 
tothe employment or a writing to be signed by B.— 
Horowitz v. Broads Mfg. Co., 104 N. Y. Supp. 988. 

73. EXECUTION— Enforcing Judgment Lien.— Where, 
after a debtor’s discharge in bankruptcy, execution is 
issued on a judgment lien attaching to land before he 
was adjudged a bankrupt, it should be restricted to the 
interest in the land he had when the judgment was 
docketed.—Graves Elevator Oo. v, Seitz, 104 N. Y. Supp. 
852. 

74. EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate.—Parvul claims against a decedent’s estate are 
looked upon with suspicion, and when sought to be en- 
forced are closely scrutinized, and never sustained un- 
less the evidence is very satisfactory.—Schou v. Blum, 
104 N. Y. Supp. 887. 

75. EXECUTORS AND ADMINISTRATORS—Executrix De 


. Son Tort.—Where a widow assumed charge of husband’s 


estate without being appointed admunistratrix, she was 
chargeable with the value of all such property, less pay- 
ments made by her with which a lawful administrator 
might have been credited, as provided by 2 Gen. St. p. 
1426, § 3.—Tuite v. Tuite, N. J.,66 Atl. Rep. 1090. 

76. EXKCUTORS AND ADMINISTRATORS—Liability for Le- 
gal Services Rendered Kstate.—Personal representative 
of decedent and not the estate held primarily liable for 
legal services rendered for the estate at the request of 
the personal representative.— Besancon v. Wegner, N. 
Dak., 112 N. W. Rep. 965. 

77. EXECUTORS AND ADMINISTRATORS—Purchase of 
Estate from Heir.—To entitle an heir to relief in equity 
from a deed executed by him of the estate of decedent to 
decedent’s administrator upon representations of the 
administrator, such representations must have been 
false.—Buddie v. Ward, Ala., 44 So. Rep. 105. 

78. EXTRADITION — Requisition and Accompanying 
Documents.—A certificate, accompanying requisition 
papers by the governor of the demanding state, held 
sufticieut authentication of the copy of the affidavit 
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charging the crime, and not subject to the objection that 
it related only to the affidavits of persons named.—State 
v. Bates, Minn., 112 N. W. Rep. 260. 

79. FALSE IMPRISONMENT—Right of Action.—Where a 
peace officer arrests a person without process and takes 
him before a magistrate,and after the hearing the person 
is set at liberty, the porty has immediate cause of action 
for false imprisonment.—Hackler vy. Miller, Neb., 112 N. 
W. Rep. 303. 

80. FINES—Imprisonment for Debt.—A fine for a viola- 
tion of a city ordinance is not a debt within the consti- 
tutional provision forbidding imprisonment for debt.— 
Peterson V. State, Neb., 112 N. W. Rep. 3.6. 

81, FRauD—Giving Worthless Check.—That a worthless 
check was given in payment for goods long before de- 
livered, without proof of material false representations, 
held not ground for an action for fraud.—Goldstein v. 
Messing, 104 N. Y. Supp. 724. 

82. FRAUDS, STATUTE OF — Mortgages.—Written con- 
tracts between a mortgagee and a mortgagor to extend 
the time of payment after such contracts had been exe- 
cuted were not within the statute of fraud because fail- 
ing to state any consideration.—Trudeau v. Germann, 
Minn., 112 N. W. Rep. 281. 

83. FRAUDULENT CONVEYANCES — Homestead.—A de- 
cedent’s transfer of a homestead to his wife held not 
subject to be set aside by his creditors, nor the proceeds 
in the wife’s hands to be subjected to their claims under 
St. 1898, § 3835.—Bartle v. Bartle, Wis.,112 N. W. Rep. 
471. 

84. FRAUDULENT CONVEYANCES—Knowledge of Insol- 
vency.—If claimant before parting with any considera- 
tion for the transfer to him of a third interest ina judg- 
ment had notice or knew of the transferror’s insoivency, 
the transfer was fraudulent and void as tothe creditor. 
—Jordan v. Rice, Ala., 44 So. Rep.93. 

85. HABEAS CoRPUS—Custody of Child.—In acontro- 
versy for the custody of a minor child between the 
grandparents and the father, the rights of a father must 
yield to the best interests of the child.—State v. Porter, 
Neb., 112 N. W. Rep. 286. 

86. HiGHways—Establishment by User.—A highway 
over wild uninclosed prairie lands cannot be established 
by user without the knowledge or consent of the owner. 
—Van Wapning v. Deeter, Neb., 112 N. W. Rep. 902. 

87. HOMESTEAD—Abandonment.—A removal from the 
homestead with the intention to abandon the same as a 
homestead defeats the homestead exemption after cred- 
itors’ rights have intervened.—Smith v. Spafford, N. 
Dak., 112 N. W. Rep. 965. 

88. HOMESTEAD — Conveyance by Wife. — Where a 
homestead has been selected by a husband and wife 
from the separate property of the wife, she cannot, by 
conveyance, deprive the husband of his homestead rights 
therein.—Miller v. Paustion, Neb., 112 N. W. Rep. 342. 

89. HOMESTEAD—Co-Tenants.—Under Rev. St. 1878, § 
2983, St. 1898, § 2983,and Laws 1901, p. 365, ch. 269, held, 
that a co-tenant’s homestead exemption rights were not 
affected by the creation ofa debt before the passage of 
the 1901 act.—Bartle v. Bartle, Wis., 112 N. W. Rep. 471. 


90. INJUNCTION—Acts of Tenant.—After unauthorized 
cutting of arched opening through a wall of building on 
leased premises, tenant will not be restrained from using 
the same as passageway.—Chamberlain v. Childs’ Unique 
Dairy Co., 104 N. Y. Supp. 912. . 


91. INJUNCTION—Damages.—In an action on an injunc- 
tion bond given in a suit to restrain enforcement of a 
judgment, the extent to which the amount collectible on 
the judgment has been reduced by the injunction is a 
proper element of damage.—Stull v. Beddeo, Neb., 112 N. 
W. Rep. 315. 


92. INSURANCE—Set Off of Member.—A member of an 
insolvent matual assessment insurance company cannot 
set off a debt due him for loss under a policy against as- 
sessments due from him to the company to pay losses. 
—Stone v. New Jersey & H.R. Ry. & Ferry Co., N. J., 66 
Atl. Rep. 1072. 


- 





93. INTOXICATING LIQUORS—Issue of License. — The 
words “any new place,” as used in Act March 8, 1905 (P. 
L. p. 42), regulating the sale of liquors, means a place 
for which a license has not previously bees granted on a 
direct application.—Wright v. Board of Excise of City of 
Elizabeth, N J., 66 Atl. Rep. 1061. 

94. INTOXICATING LIQUORS—Municipal Regulations .— 
Where the power to regulate and prescribe the location 
of saloons is expressly given toa municipality, an ordi- 
nance fixing a saloon district is a valid exercise of the 
power.—Timm v. Council of Village of Caledonia sta- 
tion, Mich., 112 N. W. Rep. 942. 

95. JUDGMENT—Bankruptcy.—A minor beneficiary un- 
der a wil] whose property had been converted to their 
own use by the executors who held it in trust, and who 
were subsequently adjudicated bankrupts, held entitled 
to intervene in the proceedings to protect her a.leged 
rights.—Inre Tucker, U. 8. O. OC. of App., First Circuit, 
158 Fed. Rep. 91. 

96. JUDGMENT—Failure to Issue Execution Lien. —A 
judgment creditor who fails to have execution issued 
and levied within five years after judgment loses the 
priority of his lien as against bona fide judgment credi- 
turs or purchasers —Glenn y. Glenn, Neb., 112N. W. 
Rep. 821. 

97. JUDGMENT—Garnishment.—A judgment creditor of 
heirs of a decedent held to acquire no rights by sum- 
moning the administrator as garnishee subsequent to 
the heirs having sold their interests in the estate of the 
decedent.— Pugh v. Jones, lowa, 112 N. W. Rep. 225. 


98. JUDGMENT—Jurisdiction.—A judgment in an action 
to determine adverse claims, awarding relief beyond the 
prayer of a complaint,is void for want of jurisdiction, 
and is open to attack before or after the appeal there- 
from, even by one not a party thereto.—Sache v. Gil- 
lette, Minn., 112 N. W. Rep. 386. 


99. JUDGMENT—Rig hts in Water Course.—The owner of 
a gristmill privilege to the waters collected by a dam in 
the stream held not affected by the modification of an 
order limiting the right of another privileged owner.— 
Hutchins v. Berry, N. H., 66 Atl. Rep. 1046. 


100. JoRY—Appointment of Jury Commissioners.—St. 
1898, § 2538a, providing circuit judges shall appoint jury 
commissioners in certain counties, held not to infringe 
Const..art. 6, §4.—State v. Ansen, Wis., 112 N. W. Rep. 
475. 

101. JoRY—Qualifications.—W here a juror testified that 
he had an opinion which might bias his verdict, but that 
he could try accused and render a verdict in accordance 
with the evidence, he was qualified.—Strickland v. State, 
Ala., 44 So. Rep. 90. 


102. JUSTICES OF THE PEACE—Forcible Entry and De- 
tainer.—A mere claim of title will not oust a justice of the 
peace of jurisdiction in aforcible entry and detainer 
case.—Connelly v. City of Omaha, Neb., 112 N. W. Rep. 
360. 


103. LANDLORD AND TENANT—Adverse Possession.— 
Salein foreclosure under mortgage given by holder of 
title acquired by adverse possession against a landlord 
held valid as against purchaser at sheriff’s sale of unex- 
pired term of lease.—Townsend v. Boyd, Pa., 66 Atl. 
Rep. 1099. 


104. LANDLORD AND TENANT—Covenants to Repair.— 
The fact that a lease is oral does not affect the rule that 
damages forthe breach of the landlord’s covenant to 
repair may be allowed as counterclaim ina suit for the 
rent, if a valid consideration be shown forthe covenant 
to repair.—Uhlfelder v. Loughra, 104 N. Y. Supp. 891. 


105. LANDLORD AND TENANT—Defective Porch Railings. 
—Lowering furniture over the railing ofagallery is 
not the ordinary use for which the lessor is presumed to 
warrant the safety of such railing.—Glain v. Sparandeo, 
La., 44 So. Rep. 120. 

106. LANDLORD AND TENANT—Estoppel to Deny Land- 
lord’s Title.—Estoppel of tenant to deny the title of his 
landlord extends to every one in privity with him, and 
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inures to the benefit of any person to whom the land- 
lord’s title may pass.—H ckney v. McInich, Neb , 112 N. 
W. Rep. 296. ’ 

107. LANDLORD AND TENANT — Unlawful Detainer.— 
Where atenant pending an appeal from a judgment 
against him in a justice’s courtin forcible detainer and 
for rent surrenders the property, the trial may be con- 
tinued to determine the issue of the rent.—McLain v. 
Nurnberg, N. Dak.,112 N. W. Rep. 243. 

108. LARCENY — Elements.—Under Pen. Code, § 528, 
subd. 2, defining larceny by a bailee or officer, the people, 
tosupportaconviction ofan officer of an insurance 
company of larceny of its funds, held required to prove 
that the officer having in his possession funds appro- 
priated the sametohis use with intent to defraud the 
company thereof.—People v. Burnham, 104 N. Y. Supp. 
725. 


109. LIBEL AND SLANDER—Pleading.—Where matter 
pleaded in justification in an action for libel was demur- 
red to, and was insufficient, defendant might be allowed 
toamend so as to plead the matter asa partial defense, 
or amplify it in justification.—W. T. Hanson Co. v. 
Collier, 104 N. Y. Supp. 787. 

110. LIMITATION OF ACTIONS—Necessity of Pleadivug. 
—The statute of limitations isan uaflirmative defense 
which is waived unless asserted by answer, unless the 
bar appears on the face of the pleadings.—BoariJ of 
Com’rs of Itasca County v. Miller, Mion., 112 N. W. Rep. 
276. 

111. LIs PENDENS—Purchasers Pending Suit.—A, took 
a mortgage from B, and pending foreclosure C sued B in 
ejectment, and recovered judgment. Held, thatthe pur 
chaser at foreclosure sale was not bound by the judg- 
ment.—Banhard v. Duncan, Neb., 112 N. W. Rep. 353. 

112. LoGs AND LOGGING—Sale of Standing Timber —A 
validly executed deed of sale of standing timber and 
lease of land for turpentine puposes, duly acknowledged 
and recorded, is not revoked by a subsequently executed 
deed of theland by the same grantor.—Richbourg v. 
Rose, Fla., 44 So. Rep. 69. 

113. MANDAMUS—Limitations and Laches.—Mandamus 
proceedings to reinstate a person removed from a public 
office must be brought within four montbs in analogyto 
certiorari proceedings.—People v. Ahearn, 104N. Y. Supp. 
860. 

114, MASTER AND SERVANT—Contract for Employment. 
—An employer authorized to terminate a contract of 
employment in case he desired to enter into a combina- 
tion with other manufacturers held bound to exercise 
good faith in terminating the contract under such pro 
vision.—Fuller v. Downing, 104 N. Y. Supp. 991. 


115. MASTEK AND SERVANT—Defective Appliances.— 
The duty of a master to furnish his employees reason- 
ably safe appliances and to use ordinary care to keep 
them in repair does not make the master an insurer of 
the safety of its servants.—Southern Ry. Co. v. Carr, U. 
8. C.C. of App., Fourth Circuit, 153 Fed. Rep. 106. 


116. MASTER AND SERVANT — Defective Appliances.— 
The rule that masters must exercise ordinary care to 
provide safe tools does not apply where the servant pos- 
sesses ordinary intelligence, and the tools are of asim- 
ple nature.—Vanderpool v. Partridge, Neb., 112 N. W. 
Rep. 318 

117. MASTER AND SERVANT—Duties of Servant.—W here 
the duties of a servant are specified in reasonable rules, 
of which the servant has knowledge, his nonobservance 
at a time when they are capable of observance is neg- 
ligence.—St. Louis &S. F. R. Co. v. Dewees, U. 8. C. C. of 
App., Eighth Circuit, 153 Fed. Rep. 56. 


118. MASTER AND SERVANT—Injury to Third Persons.— 
Where the employees of arailway company engaged in 
moving cars on the track of alumber company are not 
under the control of the lumber company, the railway 
company is responsible for their negligence .—Fitzpat- 
rick v. Michigan Cent. R. Co., Mich., 112 N. W. Rep. 915. 


119. MASTER AND SERVANT—Negligence.—In an action 
by servant for personal injuries, defendant’s negligence 





and the question on account of a certain set screw held 
questions for the jury.—Van de .Bogart v. Marinette & 
Menominee Paper Co., Wis., 112 N. W. Rep. 443. 

120. MECHANICS’ LIENS—Materialmen.—A dealer furn- 
ishing materialsfor the construction ofa building be- 
fore and after the same collapsed while in the process of 
construction held entitled to recover from the owner for 
materials furnished after the collapse of the building.— 
Nancolas & Howard v. Hitaffer & Prouty, Iowa, 112 N, 
W. Rep. 382. 

121. MECHANICS’ LIENS—Subcontractors.—The owner 
of a building held not liable to subcontractors serving 
notice upon him where at the time the balance due was 
only sufficient to pay the claims of other subcontractors 
whom he had agreed, bef: re service of the notice, to pay 
for mater.als furnished.—Lake v. Brannin, Muiss., 44 
So. Rep. 65. 

122. MONOPOLIES—Contract in Reitraint of Trade.—The 
fact that an article of commerce is sold under trade- 
nameor in a trade-dress affords it no exemption from the 
common law or statutory rules against restraint of 
trade.—Jobn D. Park & Sons Co. v. Hartman, U.S. CO. C. 
of App., Sixth Circuit, 153 Fed. Rep. 24. 

123. MORTGAGES—Deed as Mortgage —A deed of mort- 
gaged property by one who held the title under a parol 
trust from the mortgagor made to the mortgage creditor 
at the’ mortgagor’s request to save foreclosure helda 
mortgage in effect.—Lynch v. Ryan, Wis., 112 N. W. Rep. 
427. 

124. MORTGAGES — Nonpayment of Interest.—A mort- 
gagee’s assignee held not entitled to forfeit a mortgage 
forthe mortgugor’s fuailureto pay interest at the pre- 
scribed time, where he was prevented from doing so 
through no fault of hisown.—Isaacs v. Baldwin, 105 N. Y. 
Supp. 38. 

125. NAMES—Idem Sonans.—In a prosecution for mur- 
der, the nume “‘Ravier,” by which defendant was indict- 
ed under an alias, is idem sonans with the name“ Revear,” 
set up as his true name in his plea of misnomer, and the 
court properly sustained a demurrer to the plea.—How- 
ard v. State, Ala., 44 So. Rep. 95. 

126. NAVIGABLE WaTERS — Federal Control.—Navi- 
gable waters entirely within the limits of a state are sub- 
ject to the same control by the federal government as 
those extending through and reaching beyond the limits 
of the state.—Minnesota Canal & Power Co. v. Pratt, 
Minn., 112 N. W. Rep. 395. 


127. NEGLIGENCE—Question for Court and Jury.—In an 
action for injuries, whether there is any evidence from 
which negligence or contributory negligence can be le- 
gitimately inferred is for the court, but whether from the 
evidence any negligence, and if so, whose, should be in- 
ferred, is for the jury.— Wilmington City Ry. Co, v. White, 
Del., 66 Atl. Rep. 1009. 

128. NEGLIGENCE —Question for Jury.—Where an em- 
ployee of the surveyor general was, at the instance of de- 
fendants, present where their servants were loading 
logs, whether he was injured by the negligence of such 
Servants was a question for the jury.—Hyatt v. Murray, 
Minn., 112 N. W. Rep. 831. 


129, NEw TRIAL—Inability to Procure Transcript.— 
Inability of a party to procurea transcript of oral testi- 
mony in time to settle a bill of exceptions is not ground 
for new trial, where theadverse party offers to permit 
the bill to be subsequently settled.—Inre Winch’s Estate, 
Neb., 112 N. W. Rep. 293. 

130. OFFICERS — Acting Under Invalid Election.—A 
person assuming the duties of a supervisor of roads by 
virtue of avojd election bythe fiscal court, and dis- 
charging the duties of the office with the acquiesence of 
the court, held to be an officer de facto.—Henry v. Com- 
monwealth, Ky., 103 8. W. Rep. 371. 


131, OFFICERS—Qualifications.—The statutory qualifica- 
tions for public office mustexist either at the time of 
election or at the time of entering on the duties of the 
office, as the statute prescribing the qualifications may 
direct.—State v. Huegle, lowa, 112 N. W. Rep. 234. 
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132. PARENT AND CHILD — Contracts HFetween.—A 
mother being entitled to the earnings of her minor chil- 
dren during minority, their services held not a sufficient 
consideration for a contract of partnership betwen the 
mother and suchchiidren —Luite v. Tuite, N. J., 66 Atl. 
Rep. 100. 

133. PUBLIC LANDS— Rights of State.— Where the holder 
of a lease of school land applied to purchase on the ma- 
turity of an installment of rent,the fact that an award 
was not made until after notices to state treasurer did 
not affect the presumption that the lease was not can- 
celed because of the sale.—Patterson v. Knapp, Tex , 103 
S. W. Rep. 489. 

134. PENALTI48S—Action For.—The institution of an ac- 
tion to recover a statutory penalty against a street car 
company for refusal to give a transfer operates asa 
waiver ofall previous penalties.—Stevenson v. New York 
City Ry. Co., 104 N. Y. Supp. 866, 

135. PLEADING —Issue and Proof.—Where a special 
plea setting up the defense of fraud was properly strick- 
ep out as not sufficiently specific, the defendant is not 
entitled to introduce such defense under the plea of gen- 
eral issue by cross-examination o! pluintiff’s witnesses. 
—Payne v. Knickerbocker Trust Co.,U.8. C.C. of App., 
Third Circuit, 153 Fed. Kep. 176. 

136, PLEADING—Scandalous Matters. —Scandalous mat- 
ter inserted in an answer solely to insult plaintiff is not 
admitted by demurrer, but, though pleaded as a separate 
defense, may be stricken as scandalous.—W. T. Hanson 
Co. v. Collier, 164 N. Y. Supp. 787. 

137. PRINCIPAL AND AGENT—Effect of Exceeding Au- 
thority.—Where plaintiff consented to sell her land to 
defendant according to his supposed proposition, which 
was unauthorized and which he later repudiated, she 
was not bound to subsequently assent to a proposition of 
the defendant similar in terms —Hoskins v. O’Brien, 
Wis., 112 N. W. Rep. 466. 

138, PRINCIPAL AN) AGENT— Knowledge of Agent’s 
Acts.—A principal cannot be charged with knowledge of 
the wrongful act of his agent by his failure to: inquire of 
others concerning the acts of his agent.—Jn re Johnson, 
Minn., 112 N. W. Rep. 894. 

139. PRINCIPAL AND AGENT—Silence, Ratifying Agent’s 
Unautborized Contract.—The silence of a principal where 
he learned of an unauthorized contract made by his 
agent did not make him liable on the theory of ratifica- 
tion where the contract had been fully executed and the 
parties were nut prejudiced by his act.—Norden v. Dodge, 
104 N. Y. Supp. 854. 

140. PATENTS—Patent Invalid on its Face.—Where the 
iuvalidity of a patent for lack of invention is clear upon 
its face, the court may so declare it sua sponte, although 
the question is not raised by the pleadings, and may dis- 
miss a bill for its infringement.— Wills‘ v. Scranton Cold 
Storage & Warehouse Co., U. S.C. C. of App., Third 
Circuit, 153 Fed. Rep. 181. 

141. QUO WARRANTO — Answer and Return.— In quo 
warranto by the state on the relation of private citizens to 
oust school district directors, it was proper to permit the 
respondents to filean amended answer and return be- 
fore trial.—State v. Job, Mo., 103 8.W. Rep. 493. 

142. QUO WARRANTO—Private Action.—The court in its 
discretion may permit private action in the nature of guo 
warranto to determine the validity of proceedings for the 
creation of a new county, without the consent of the at- 
torney general, in exceptional cases.—State v. McDonald, 
Minn., 112 N. W. Rep. 278. 

143. RAILROADS — Assault on Passenger.—A carrier 
held liable for assault of a guard on a passenger, not- 
withstanding the provoking language of the pessenger. 
—Danziger v. Interborough,Rapid Transit Co., 104 N. Y. 
Supp. 845. 

144. RAILROADS—Contributory Negligence.—In an ac- 
tion against arailroad for injuries received by plaintiff 
through being struck by defendant’s train, evidence ex- 
amined, and held sufficient to sustain a finding of free- 
dom from contributory negligence.—Missouri, K. & T. 
Ry. Co. of Texas v. Saunders, Tex., 1038. W. Rep. 457. 








145. RAILROADS—Injury to* Employee on Track.—An 


‘employee of a railway company whose duty it is to in- 


spect switches and do necessary work upon them is not 
a mere licensee on its tracks where injured while engaged 
in his werk.—Froelich v. Interboruugh Rapid Trausit 
Co., 104 N. Y. Supp. 910. 

146. RAILROADS —[Invitation to Cross Track.—While 
open gates are an invitation to cross, they do not excuse 
a traveler approaching a railroad crossing from looking 
or listening where either would be effective —Shafer v, 
Lehigh Valley R. Co. of New Jersey, N. J., 66 Atl. Rep. 
1072. 

147. RAILROADS—Killing Stock on T'rack.—The owner 
of stock may recover for its killing or injury, though he 
muy have been negligent in permitting the same to run 
at large, if, after becoming aware of the danger of the 
stock, the railroad company fails to use ordinury care to 
avoid its killing or injury.—Carr v. Minneapolis, St. P. & 
8.8. M. Ry. Vo., N. Dak ,112 N. W. Rep. 972. 

148. RaILROADS—Killing Stock on Track.—Where Cat- 
tle are being. driven over a private | crossing, and are 
allowed to wander along the right of way, the railroad 
company is not liable for killing an animal, unless it fails 
to use ordinary care after discovering iton the track.— 
Hansberry v. Chicago, B. & Q. Ry. Co., Neb., 112 N. W. 
Rep. 292. 

149. RAILROADS—Use of Street.—Where a city under 
ordinance grants a railway company the use of a street, 
and thereafter grants similar permissi d 
company, the city cannot maintain a bill to compel the 
first company to allow the second company to use the 
street.—Chester City v. Union Ry. Co. of Chester, Pa., 66 
Atl. Rep. 1107. 

150. RELIGIOUS SOCIETIES—Specific Performance.—A 
Roman Cutholic bishop of a diocese held not entitled to 
require specific performance of a declaration of trust ex- 
ecuted by one holding land purchased for a site fora 
building for a church society.—Kis v. Croze, Mich., 112 N. 
W. Rep. 943. 

151. SaLEs—Breach of Warranty.—An alleged breach 
of warranty of a stallion sustuined only by proof of dis- 
crepancy between his coloring and the description and 
photographs in his alleged pedigree held no defense to 
an action on a note given on the purchase price.—North- 
field Nat. Bank v. Arndt, Wis., 112 N. W. Rep. 451. 


152. SALES — Rescission of Contract.— Where goods 
were purchased under the agreement thatthe buyer 
could return them, if unsatisfactory, it was his duty on 
receiving to examine them, and, if unsatisfactory, return 
them without unreasonable delay, and he could not re- 
turn them after exposing them for sale for months.— 
Roach v. Warren, Neely & Oo., Ala., 44 So. Rep. 103. 


153, SCHOOLS AND SCHOOL DiIsTRICTS—Compensation 
of Teacher.—A teacher accepting an appointment us 
teacher in an evening school held subject to have his 
compensation reduced by the board of education pro- 
ceeding in the wanner prescribed by its by-laws.—Mor- 
ris v. Board of Education of City of New York, 104 N. Y. 
Supp. 979. 


154. SHERIFFS AND CONSTABLES—Fees.— Where no fee 
is prescribed for services by the sheriff in enforcing de- 
linquent personal property taxes, resort cannot be had 
to the general fee bill fixing the fee for like services.— 
Miesen v. Ramsey County, Minn.,112N. W. Rep. 874. 


155. STREET RAILROADS—Advertising in Cars.—Where 
publisher of newspaper sought to enjoin a street railway 
company from placing advertisements in its street cars 
on the ground that the company diverted from him a 
lucrative business, held insufficient to entitle plaintiff to 
litigate the question whether the acts were ultra vires or 
not.—Burns v. St. Paul City Ry. Co., Minn., 112 N. W. 
Rep. 412. 


156. STREET RAILROADS—Transfers.—A street railway 
1s not liable for refusal to give a transfer to one who be- 
comes a passenger solely tu lay a foundation to sue for 
such refusal.—Johnston v. New York City Ry. Co.,10 
N. Y. Supp. 812. 
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157. STREET RAILROADS — Transfers —In an action 
under Railroad Law, Laws 1892, p. 2107, ch. 565, § 104, 
against a street railroad company for refusing a trans- 
fer, held no defense that the company provided the con- 
ductor with transfers to give to passengers; the conduc- 
tor’s refusal being that of the company, and section 39 
being inapplicable.—Snee v. Brooklyn Heights R. Co.,104 
N. Y. Supp. 907. 

158. SUBROGATION—Chattel Mortgages.—An assignee 
of a mortgage, having permitted the mortgage and tlfe 
note secared thereby marked “paid”? to come into the 
hands of one of the mortgagors, held not entitled, as 
againsta subsequent innocent mortgagee, to claim that 
the mortgage assigned should be kept alive to s: cure his 
debt. -— Longley v. Sperry, N. J., 66 Atl. Rep 1062. 

159. TAXATION—Deductions.—Where property is com- 


mitted to a trustee fora definite period, the compensa- 


tion of the trustee, fixed by the will, is not a proper item 
to deduct from the value of the estate.— State v. Probate 
Court of Hennepin County, Minn., 112 N. W. Rep. 878. 

160. TAXATION—Omitted Property.—In the assessment 
of omitted property, the board of equalization of the city 
of Lincoln may reach their conclusions as to the property 
to be placed on the tax list from an investigation in the 
nature of judicial proceedings.— White v. City of Lincoln, 
Neb.,112 N. W. Rep. 369. 

161. TAXATION—Setting Aside Tax Sale.—Acceptance of 
taxes after decree of sale held a satisfaction of the de- 
cree so far #s plaintiff was concerned, and he was ettit- 
led to have the sheriff’s deed set aside in equity, the land 
being still in the hands of the original purchaser.—Squire 
v. McCarthy, Neb., 112 N. W. Rep. 327. 

162. TRADE MARKS AND TRADE-NAMES — Fraudu- 
lent Use by Another.—A complainant which adopt- 
ed and used a trade-nume exclusively for a 
superior grade of shoes of its manofacture held en- 
titled to an injunction restraining a purchaser of its 
shoes of inferior grade from advertising and selling the 
same under such trade-name.—Thomas G. Plant Oo. v. 
May Mercantile Co., U. 8. C. C., E. D. Mo., 153 Fed. Rep. 
229. 


163. TRADE-MARKS AND TRADE-NAMES — Nature of 
Business.—An insurance company, though not engaged 
in the manufacture of articles of commerce, is neverthe- 
less entitled to protection in its use of a trade-mark.— 
Atlas Assur. Co. v. Atlas Ins. Co., lowa, 112 N. W. Rep. 
232. 

164. TREATIES—Effect as Law.—A treaty entered into 
by the United States in accordance with constitutional 
requirements which is operative by its own force consti- 
tutes a part of the law of tne land, and is binding upon 
the federal and state courts.—Minnesota Canal & Power 
Co. v. Pratt, Minn., 112N. W. Rep. 395. 

165. TROVER AND CONVERSION — What Constitutes.— 
Where a defendant’s minor sons, with the consent of the 
person in possession, though not the owner, used a farm 
implement and returned it as directed, held not a con- 
version as a matter of law.—Merz v. Croxen, Minn., 112 
N. W. Rep. 890. 


166. TRUSTS—Attorney’s Fees.—Where a party trans- 
ferred all his property to a trustee, it was proper for the 
trustee to pay for the servives of the lawyers engaged in 
making the transfers and declaration of trust.—Babbitt 
v. Fidelity Trust Co., N. J., 66 Atl. Rep. 1076. 


167. TRUSTs—Compensation of Trustee.— Where a trus- 
tee’s conduct is not willfally wrong, the fact that he was 
subject to surcharge in certain respects 1s insufficient to 
defeat his right to commissions.—Babbitt v. Fidelity 
Trust Co., N.J., 66 Atl. Rep. 1076. 


168. TRusTS—Power Under Will.—An executor who 
was the sole beneficiary of a life estate created in testa- 
tor’s real estate held not entitled to exercise alone a 
power of sale of the real estate conferred by the will upon 
herself and others appointed as executors who did not 
qualify.—Hilton v. Sowenfeld, 104 N. Y. Supp. 942. 


169. VENDOR AND PURCHASER—Bona Fide Purchasers. 
—One purchasing property of another who did not par- 





ticipate in or bave notice of the undue influence by 
which the same was secured by his grantor will be pro- 
tected in his purchase, though he may have known that 
a confidential relation existed between his grantor and 
the owner.— Boddie v. Ward, Ala, 44 So. Rep. 105. 

170. VENDOR AND PURCHASER—Cancellation of Con- 
tract —Damag:s cannot be recovered for the cancella- 
tion of a contract of sale against the vendor by a pur- 
chaser who could not have maintained an action for 
specific performance had the resale not been made.— 
Gilbert v. Union Pac. R. Co., Neb., 112 N. W. Rep. 359. 

171. VENDOR AND PURCHASER—Contract of Sale.—A 
vendor, agreeing to convey real estate ata specified fu- 
ture date, held not ent: tiled to recover on the check re- 
ceived in part payment where before the time for the 
making of the conveyance he has conveyed the property 
to another.—Horwitz v. Franklin, i04 N. Y. Supp. 743. 

172. VENDOR AND PURCHASER—Marketable Title.—A 
deed from the remaindermen held not to cure an ihfirm- 
ity in title based upon the wife’s attempted exercise of a 
power of sale alone conferred upon her as executrix.— 
Hilton v. Sowenfeld, 104 N. Y. Supp. 942. 

178. VENDOR AND PURCHASER—Rescission of Sale.— 
Complainant held not entitled to a decree for the rescis- 
sion of the sale of a mine for fraud of the vendors, where 
no suit for such relief was instituted for more than 17 
months after complainant had acquired adequate knowl- 
edge of the fraud, etc.—Old Colony Zinc & Smelting Co. 
v. Garrick, U. 8. C. C. of App., Eighth Circuit, 153 Fed. 
Rep. 173. 

174. WATERS AND WATER COURSES—City’s Right to 
Purchase Water Works.—A contract between a city and 
a waterworks company for the extension of the latter’s 
works, etc., held not a waiver of the city’s right to pur- 
chase the property at the expiration of the then current 
five-year period, as provided by the water company’s 
franchise.—Eau Claire Water Co. y. City of Eau Claire, 
Wis., 112 N. W. Rep. 458. 

175. WATERS AND WATER COURSES—Rights in Water. 
—Whete plaintiff was adjudged entitled to 17 feet of 
water from a pond, a modification of the order so as to 
entitle a sawmill to draw down the water below the top 
of the waste way, without limitation as to amount, held 
erroneous.—Hutchins v. Berry, N. H., 66 Atl. Rep. 
1046. 

176. WATERS AND WATER COURSES—Riparian Rights. 
—A bill by riparian owners to restrain the unlawful ob- 
struction of a water course need not allege that the con- 
ditions resulting are dangerous to health.—Cloyes v. 
middlebury Electric Co., Vt , 66 Atl. Rep. 1039. 

177. WILLs—Undue Influence.—In a suit to set aside a 
will on the ground of undue influence, the admission of 
a legatee concerning advancements made to him by the 
testatrix were imadmissible.—Vannest v. Murphy, lowa, 
112 N. W. Rep. 286, 


178. WITNESSES — Contradictory Statements — In a 
pros cution for homicide, a question concerning contra- 
dictory statements made by two other witnesses was 
properly disallowed, where no predicate had been laid. 
—Strickland v. State, Ala., 44 So. Rep. 99. 


179. WITNESSES— Cross- Examination. — The extent to 
which accused who becomes a witness in his own behalf 
may be cross-examined as to irrelevant matters affecting 
his credibility rests in the discretion of the trial court.— 
State v. Quirk, Minn., 112 N. W. Rep. 409. 


180. WITNESSES—Re-Examination.— Where, testimony 
was elicited in the first instance by defendant on cross- 
examination, that on re-examination the witness was 
examined further as to the same matter is not ground 
for objection.—Simmons v. Western Travelers’ Acc. 
Ass’n, Neb., 112 N. W. Rep. 365. 


181. WITNESSES—Transactions With Decedent.—In an 
action against au executor, plaintiff held incompetent 
under Pub. St. 1901, ch. 224, §§ 16, 17, totestify tocontents 
of his letters, if decedent had seen them, and therefore 
could have testified to their contents.—Giles v. Smith, 
N.H., 66 Atl. Rep. 1049. 
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